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CASE HISTORY

The claimant timely appealed a February 7, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 6, 2011. He last worked on January 19, 2012. At that time he worked full-time as a clerk and stocker in a liquor store. 
On January 10, 2012, the claimant sold liquor to a customer under the age of 21.  The customer was working for the State Alcoholic Beverage Control Board on a “sting” to try and buy alcohol at liquor stores.  The claimant asked for the customer’s identification and examined it, but read it incorrectly.  He was not wearing his reading glasses at the time because he could not wear them all the time without getting a headache.  The claimant was distracted at the time of the sale by the actions of a coworker elsewhere in the store, a new coworker who was not supposed to be behind the counter, and a long line of customers waiting for service.

The claimant was cited at the time of the incident and notified his employer immediately. He does not believe the employer was cited or fined for the incident.
On January 20, 2012, the employer called the claimant while he was on his way to work and told him he was discharged because of the incident.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There is no dispute that the claimant sold alcohol to a customer under the age of 21, nor that the claimant was aware the action was illegal and could result in personal liability. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work, or if his actions were ordinary negligence.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’
'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Com. Dec. 95 2608, January 3, 1996; Com. Dec. 00 2026, January 2, 2001.

The primary and most basic responsibility of a liquor store clerk is to uphold state liquor laws, taking ordinary care to ensure that alcohol is not being sold to underage customers. The claimant in this case should have known that careful examination of the customer’s identification was important. He required reading glasses to read small print and yet he was not wearing them when he was working at the cash register and responsible for making sure that alcohol was not sold to underage persons.  As such, the Tribunal finds his assertion that that this was a good faith error to be without merit. 

Further, a reasonable and prudent person responsible for selling alcohol would have taken the extra moment it might have required to get his reading glasses before working the cash register or to ask another employee to check the identification for him. By his failure to take even ordinary care in that circumstance, the claimant violated state law.

The Employment Security Division’s Benefit Policy Manual, BPM, MC 300.15 states in part,

(a) a worker must work with ordinary care and diligence. Ordinary care is that degree of care which persons of ordinary prudence exercise under the same or similar circumstances. Ordinary care in the case of a locomotive engineer entrusted with the safety of many persons and with valuable property is a different thing from ordinary care in the case of a stage doorman. The care expected of a precision machinist varies considerably from the care expected of a ditch digger. In any of these cases, however, the standard of obligation is "ordinary care under the circumstances." 
It further defines negligence in (b)….
1. Gross negligence: 

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence." By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of the employer's interest." Gross negligence thus means the lack of care that even an inattentive person takes of the person's own property. 

The Tribunal concludes that the claimant’s actions were reckless and demonstrate a conscious indifference to the interest of the employer, and as such, a lack of ordinary care an attentive person would take. As such, the claimant is considered to have committed an act of gross negligence in selling alcohol to an underage person, which constitutes misconduct in connection with the work. Benefits were properly denied. 

DECISION
The determination issued on February 7, 2012 is AFFIRMED. Benefits remain denied for the weeks ending January 21, 2012 through February 25, 2012.  The claimant’s maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 28, 2012.
Rhonda Buness

Hearing Officer
