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CASE HISTORY

The employer timely appealed a February 9, 2012 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on March 2, 2011. He last worked on January 17, 2012. At that time, he worked full time as a transmission technician.
The claimant was having some difficulties with his direct supervisor. He was not getting the parts that he needed in a timely manner and it was affecting his ability to get his work done. 

On January 17, 2012, the claimant told his direct supervisor that he was upset about an incident that occurred the previous day. He felt the supervisor let him take the blame for something that was not his fault.

That same day, the owner had a meeting with the claimant and the supervisor. The owner became frustrated; he believed neither employee would take responsibility for their actions and kept blaming each other for the issues at work. At some point, the owner confronted the claimant about a rumor he heard that the claimant called him an a**hole. The claimant confirmed that he had called the owner that name at some time in the past. 
The owner believed the claimant was not happy at work. He did not want the claimant to work where he was not happy, and he decided it would be best to discharge the claimant. The owner would not have discharged the claimant solely on the name-calling. However, the owner believed this was evidence that the claimant was not happy at work. The claimant had no previous warnings about his behavior or performance.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn. Albrecht, Comm. Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” Smith, Comm. Dec. No. 9321739, June 30, 1993

The tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. While it is certainly not appropriate to call anyone at work a disparaging name, the employer did not establish that the situation was so egregious as to warrant an immediate discharge. Especially considering, the claimant had no previous warnings about his behavior. 
Furthermore, the main reason the owner decided to discharge the claimant was that he believed the claimant was unhappy at work and should find other employment. Being unhappy at work is not, in and of itself, misconduct. Therefore, the claimant was terminated for reasons other than misconduct connected with the work.
DECISION
The determination issued on February 9, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending January 21, 2012 through February 25, 2012, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 28, 2012.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

