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CASE HISTORY

The claimant timely appealed a February 14, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.  

FINDINGS OF FACT

The claimant began work for the employer on January 4, 2010. She last worked on January 18, 2012. At that time, she worked full time as a resource developer.
The claimant’s job duties required that she organize a fundraising event to benefit a particular program of the employer.  The director of that program was difficult to work with.  The claimant had difficulty getting the director to communicate with her regarding the event planning and the director seldom attended the claimant’s planning meetings.  

In October 2011, the claimant was told by two people that the director was telling people outside the agency that the claimant was not doing a good job and was not raising money for the director’s program. The claimant complained to her supervisor.  The president of the agency then came to the claimant and said he had spoken to the director and she would now be a “team player.”
When the claimant heard a short time later that the director had made an additional comment to someone outside the agency, disparaging her work, she approached the director herself and asked her to stop.  The director angrily told her, “I do not know the same people you know” and walked away. The claimant did not talk to her supervisor or HR about this continued comment.

In November 2011, there was an incident where the director stepped into the claimant’s personal space and yelled at her.  The claimant does not remember what the director said but does remember that it was work-related.  The claimant did not report this incident to her supervisor or to the HR department.

In early December the director yelled at the claimant again.  The claimant was trying to explain a procedure to the director and the director became angry and yelled, “Well, you seem to know best” and left the room.  The claimant then reported both incidents of the director yelling at her to the HR director.  The HR director asked the claimant to be patient, as they were both aware of personal issues the director was having.  The HR director told her that since the director was getting help for her issues, the employer was willing to work with her.  

In December 2011, the claimant told her supervisor she was leaving early one day. Her supervisor asked her to check with the director to make sure it was also okay with the director that the claimant leave early.  This made the claimant think that there were future plans to have her report to the director as well as her own supervisor.  She did not discuss this concern to her supervisor.

On January 11, 2012, the claimant went to her supervisor with the intent to resign.  In addition to continued the director’s poor communications hampering her work, the claimant thought the director was lying to her about things.  For example, the director had told the claimant that the purchase of a new software program had already been approved.  The claimant then found out that the purchase had not been approved. This required the claimant to frequently have to clarify things with her supervisor. The claimant was also uncomfortable with the fact that her supervisor had asked her to report to her on the director’s tardiness and absence from work. She did not think this was her responsibility but her supervisor told her it was required of her. The supervisor told the claimant that she would talk to the director about the problems the claimant was having and suggested the three of them meet on January 18, 2012 to discuss the fundraiser.  The claimant agreed to continue working.

On January 18, 2012, the claimant met with her supervisor and the director to work on fundraiser planning. The claimant asked the director about a kayak that was supposed to have been delivered to a contributor after the March 2011 fundraiser.  The director said she was not aware it was her responsibility.  The claimant had reminded the director of her responsibility for this many times.  In December, the claimant had informed the president of the agency that the kayak delivery had not yet been arranged and he said he would take care of it himself.  Since it had still not been arranged, the claimant’s supervisor told her to take care of the arrangements.
This was the final straw for the claimant.  She felt she was being required to “clean up the director’s messes.” She continued to work the rest of the day and did not discuss the matter with her supervisor or the HR department.  She went home and wrote a letter of resignation, citing a hostile work environment created by the director as her reason for leaving.  She submitted the letter to her supervisor on January 19, 2012 and left.

PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or
(B) 
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant in this case voluntarily quit work because she felt the working conditions were hostile.  Regulation 8 AAC 85.095(c)(3), above, says that leaving due to adverse working conditions can create good cause for voluntarily leaving, if the claimant has no other alternative but to leave work.

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this presumption….

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm. Dec. 8822158, December 20, 1988, affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The claimant’s assertion that the workplace was hostile is not supported by a preponderance of evidence.  The director had yelled at her two times.  The last time this had happened was over a month before the claimant resigned.  She did not provide evidence that this behavior had continued.  Several months before she resigned, the claimant spoke with the director about comments the director made to outsiders about the claimant’s work performance.  She did not show evidence that this behavior had continued after she spoke with the director.

When the claimant shared her concerns about her inability to perform her work duties because of the director’s lack of communication regarding the fundraiser, her supervisor said she would talk with the director and arranged a meeting to facilitate the work the claimant was having problems with.  The claimant quit right after this meeting, without waiting to see if her supervisor’s involvement would improve communications and facilitate the claimant’s performance of her duties.
The final incident that led the claimant to resign was when, during that last meeting, she was given a responsibility that she felt the director should have taken care of.  The claimant did not think she should have to take care of the kayak delivery.  However, as it was directly related to the fundraiser the claimant was organizing, this does not seem to be an unreasonable assignment for the employer to make. It is within the employer’s purview to make work assignments as it sees fit, as long as the assignments are not unreasonable.
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." In re Shelton, Com. Dec. 86H-UI-310, October 31, 1986.  

In Luke, Com. Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving. Luke, Com. Dec. No. 00 2296, March 12. 2001. 
The Tribunal concludes that the claimant has not met her burden to establish that she had good cause for voluntarily leaving work.  The penalties provided by AS 23.20.379 are appropriate.
DECISION

The determination issued on February 14, 2012 is AFFIRMED. Benefits remain denied for the weeks ending January 28, 2012 through March 3, 2012.  The claimant’s maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on March 2, 2012.

Rhonda Buness
Hearing Officer
