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CASE HISTORY

The claimant timely appealed a February 13, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on November 25, 2008. He last worked on January 19, 2012. At that time, he worked full-time as an operations agent/load planner for the employer.  
The employer has a contract to load cargo planes for freight carriers. The claimant was responsible for taking information from a computer program that showed which pieces of cargo were on an airplane that needed to stay on the airplane and which needed to come off the airplane, as well as additional pieces of cargo that needed to be loaded on the airplane from the warehouse or from other airplanes.  The claimant then made a plan for how the airplane should be loaded to meet the safety requirements of that particular airplane.  The loading plan was then given to multiple supervisory levels below the claimant that oversaw the actual loading of the airplane. The claimant was responsible for the accuracy of the plan.
The employer started a contract for a new freight carrier in November 2011.  The carrier used a different computer system than the claimant was accustomed to using.  The claimant was given very little training on the new system. The claimant noted the new system made errors in transferring information that the other system never did.

One such error occurred on December 24, 2011 when the claimant’s loading plan had an incorrect identification number for the airplane on it. This was not noted until the plane’s captain refused to accept the paperwork.  The delay while the paperwork was corrected resulted in a one-day suspension and a written warning for the claimant

The claimant had also had a written warning for two incidents in November.  On November 12, 2011 the claimant did not highlight an instruction that was on his plan and a piece of cargo did not get loaded on the plane according to the plan. Highlighting the instructions was something that the claimant did to help the loading crew notice cargo that needed to be moved, but it was not required of him to do this. On November 17, 2011, the claimant’s loading plan placed a 20-foot pallet of cargo in a position where it was not customary to place a pallet of that size.  Because the mechanized freight moving motors were not working on that airplane, it took extra time to reposition the cargo.
In the final incident on January 19, 2012, there was a piece of cargo that was designated to be off-loaded from the airplane.  The claimant’s loading plan did not direct the crew to off-load the cargo, nor did it account for the cargo’s weight as it remained on the airplane.  The cargo was large, weighing about 8,965 kilograms.  The claimant walked through the airplane after it was loaded, making sure that it had been loaded as he directed.  He did not note that the space that should have been empty contained the cargo.

As a result of the discrepancy, the airplane was not properly balanced for flight, causing a risk to the plane and its crew during flight.   The customer complained to the employer and claimant was suspended on January 20, 2012 while the incident was investigated.  The freight carrier investigated the reasons for the balance problem and, as a result of their investigation, told the employer they did not want the claimant loading their airplanes in the future.  The claimant was discharged on January 26, 2012 due to the serious nature of the incident and the customer’s desire to have him removed.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In the incident that led to his termination, the claimant produced a loading plan that left off an instruction to remove a piece of freight from a plane.  The result was that the plane flew without proper balance and with risk to life and property. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work, or if his actions were ordinary negligence.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’
'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Com. Dec. 95 2608, January 3, 1996; Com. Dec. 00 2026, January 2, 2001.

The primary and most basic responsibility of a load planner is to ensure that the airplane’s cargo is properly balanced to ensure safe flight.  Because of the incidents that happened in November and December, it has been established that the claimant was aware that the new computer system was not completely reliable in term of accuracy.  His failure to carefully check the loading plan for such errors that the computer system might generate was reckless, as was his failure to note the error when he inspected the plane after it was loaded.  

The Employment Security Division’s Benefit Policy Manual, BPM, MC 300.15 states in part,

(a) a worker must work with ordinary care and diligence. Ordinary care is that degree of care which persons of ordinary prudence exercise under the same or similar circumstances. Ordinary care in the case of a locomotive engineer entrusted with the safety of many persons and with valuable property is a different thing from ordinary care in the case of a stage doorman. The care expected of a precision machinist varies considerably from the care expected of a ditch digger. In any of these cases, however, the standard of obligation is "ordinary care under the circumstances." 
It further defines negligence in (b)….
1. Gross negligence: 

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence." By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of the employer's interest." Gross negligence thus means the lack of care that even an inattentive person takes of the person's own property. 

The Tribunal concludes that the claimant’s actions were reckless and demonstrate a conscious indifference to the interest of the employer, and as such, a lack of ordinary care an attentive person would take. The Tribunal concludes that the claimant committed an act of gross negligence in producing and failing to check the incorrect loading plan. This action constitutes misconduct in connection with the work and benefits were properly denied. 

DECISION
The determination issued on February 13, 2012 is AFFIRMED. Benefits are denied for the weeks ending January 28, 2012 through March 3, 2012. The claimant’s maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 15, 2012.
Rhonda Buness

Hearing Officer
