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CASE HISTORY

The employer timely appealed a February 6, 2012 determination that deneid benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer in January 2011. He last worked on January 22, 2012. At that time, he worked full time as a forklift driver.
At the start of each of the previous three or four seasons, the claimant provided the employer with a doctor’s note that restrictED him from working more than 12 hours each day due to a hip injury. 

On January 22, 2012, the claimant began his work shift at 6 p.m. He worked his 12-hour shift. At the end of his shift, the claimant’s supervisor told him to continue working until all the dumping was complete. The claimant complained that he was cold, and his hip hurt but he continued working. 

At around 9 a.m. that same day, a rope broke on one of the boats. The supervisor told the claimant to stop dumping because the forklift had to drive by the boat to get to the dumping area. The claimant waited for a short time but he was cold and tired and his hip hurt. He clocked out and went home. The claimant did not tell his supervisor or anyone else that he was leaving work; he was tired and in pain. He did not think the employer would discharge him for leaving work. Especially since, he had worked 15 hours that day and the employer knew about his hip injury. 

On January 24, 2012, the employer met with the claimant and terminated him for gross misconduct. The claimant believes the employer fired him for leaving the job site. The claimant had no previous warnings about his attendance. He had one verbal warning regarding a minor forklift accident in August 2011. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

Under the regulation, isolated instances of poor judgment are not considered misconduct. Given the fact that the claimant had no prior warnings or problems regarding her time accounting or her attendance we view this incident as a good faith error in judgment and an isolated incident. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct. Hall, Comm’r Dec. 04 1770, December 13, 2004
At the time the claimant left work, he was tired, cold and in pain. The Tribunal does not condone the claimant leaving work without notifying the employer. However, the claimant had no previous warnings about attendance. Furthermore, the claimant’s pain and fatigue were contributing factors to his poor decision to leave work without properly notifying the employer. Therefore, the Tribunal finds that the claimant’s action was a one-time error in judgment and did not rise to the level of work-connected misconduct.
DECISION
The determination issued on February 6, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending January 28, 2012 through March 3, 2012 if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 12, 2012.
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