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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206
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APPEAL TRIBUNAL DECISION

Docket No. 12 0499    
Hearing Date: March 15, 2012
CLAIMANT:
ALFREDO U PEDRO
CLAIMANT APPEARANCES:
ESD APPEARANCES:
Alfredo U. Pedro
None

CASE HISTORY

The claimant timely appealed a February 29, 2012 determination that denied benefits under AS 23.20.375. The issue is whether the claimant filed timely for his extended benefits claim.
FINDINGS OF FACT

The claimant filed a new unemployment claim effective August 21, 2011. He filed for benefit payments every two weeks thereafter.

On February 9, 2012, the Division mailed an extended benefit notice to the claimant’s address of record.

The claimant is a tenant in a private home. The landlord has the only key to the mailbox. The landlord usually gives the claimant his mail once a week. During the month of February 2012, the landlord was in and out of the hospital, and the claimant was not getting his mail. 

The claimant realized there was a problem with his unemployment claim when he did not receive a payment for the weeks ending February 11 and 
February 18, 2012. The claimant usually received his benefit payment the same week he filed. The claimant did not receive his benefits that week; he thought the President’s day holiday must have delayed his payment. 
The claimant called the unemployment office on February 29, 2012, when he still had not received his benefits. An unemployment representative advised the claimant his benefits were denied because he had not filed for extended benefits. The representative entered the claimant’s extended benefit claim effective February 26, 2012.
PROVISIONS OF LAW

AS 23.20.375. Filing requirements.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 ‑ 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1)
made an initial claim for benefits; and

(2)
for that week, certified for waiting‑week credit or made a claim for benefits.

8 AAC 85.100. Intrastate claims filing: initial claims 
(a) Intrastate initial claims, including new claims, transitional claims,     additional claims, and reopened claims, as defined in this chapter,      must be filed in accordance with the standards set out in this             section. A claimant is not eligible for waiting week credit or benefits     for any week before the week in which the initial claim is effective       under this section. 
(b) A claimant shall file an initial claim with an unemployment                insurance claim center of the division by 

(1) electronic means using an Internet application for benefits,       which is the division's preferred and primary method for            filing an initial claim; 

(2) 
telephone; or 

(3) 
mail, with the prior approval of the director. 

(c) 
An initial claim is effective Sunday of the week in which the                             claimant 

(1) 
files the claim; or 

(2) 
requests to file a claim during regular business hours of the          division, if the claim cannot be immediately accepted and the         claimant files the claim within five business days after the              date of that request, or if filed by mail, within 14 calendar              days after the date of that request. 

 (f) 
A claimant who is in continued claim status at the end of a benefit          year must file a new claim to begin a new benefit year. An extended          benefit claimant who is in continued claim status at the end of the          benefit year, or at the end of any quarter following the benefit year,          must file a new claim to determine eligibility for regular benefits in          a new benefit year. The director will send a notice of the                           requirement to file a new claim to the claimant at least two weeks 
before the end of the benefit year or the end of the applicable                   calendar quarter. 

(g) 
A transitional claim, or any new claim filed during a series of                   continued claims after the end of a benefit year, is effective on                 Sunday of the week immediately following the end of the benefit               year or the applicable calendar quarter, if the claim is filed no later          than seven calendar days after the end of the benefit year or                    applicable calendar quarter. The director shall extend the time                allowed for filing the claim if the failure to file the claim earlier was          caused by an oversight or error of the division. 

  
(h)   
A claimant shall file an additional claim to begin a new series of                        continued claims in a benefit year if the claimant had intervening  
                   work and

(1) stopped filing continued claims; or

(2) earned wages for a week greater than one and one-third             times the weekly benefit amount plus $50


(j) 
A claimant who stopped filing continued claims for a reason other                     than work shall file a reopened claim to begin a new series of                            continued claims in the same benefit year. A claimant filing a                            reopened claim shall provide the reason why the claimant stopped                    filing continued claims. 

8 AAC 85.102. Intrastate claims filing; continued claims.

(a) An intrastate claimant located in this state is eligible for waiting            week credit or benefits for a week if the claimant
(1) files a continued claim for the week as required in this                 section; and
(2)
meets all requirements for AS 23.20. and this chapter. 

(b)  
A claimant shall file a continued claim with an unemployment               insurance call center of the division by

(1)  
an electronic means designated by the director;

(2)  
telephone; or

(3)  
mail, with prior approval of the director.

(c) 
A continued claim for a week is filed when an unemployment                  insurance claim center of the division receives a certification for a            continued claim. 

(g) 
A continued claim for a week may not be filed before the end of the         week claimed. A continued claim may not be filed later than seven           calendar days after the end of the week claimed, except that: 

(1) 
if the director authorizes the filing of bi-weekly claims, the            claim may not be filed later than seven days after the end of           the bi-weekly period authorized by the director;

(h) 
The director shall extend the time allowed in (g) of this section for            filing a continued claim if the claimant has good cause for filing a            late claim and the claimant files the claim as soon as possible                  under the circumstances. 
 (i) 
For the purposes of (h) of this section, "good cause" means                       circumstances beyond a claimant's control that the division                     determines leave the claimant with no reasonable choice but to               delay filing the claim; "good cause" includes illness or disability of            the claimant, processing delays within the division, or failure of               the division to provide sufficient or correct information to the                   claimant in order to file a continued claim.
CONCLUSION

Under state and federal law, a claimant must “apply” for extended benefits, and a claim for extended benefits is considered an initial claim. 8 AAC 85.100 states that a claimant is not eligible to receive benefits for any week prior to the initial claim filing, and initial claims are effective Sunday of the week they are filed.
There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993

The claimant’s testimony was credible. He did not receive his mail while his landlord was in the hospital, which was a circumstance beyond his control. Therefore, the claimant has overcome the presumption of timely delivery, and he met the filing requirements of the Division as soon as could reasonably be expected. 
DECISION
The determination issued on February 29, 2012 is REVERSED. Benefits are ALLOWED beginning the week ending January 28, 2012 if the claimant has filed and is otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 19, 2012.







      Kimberly Westover
              
                                           Kimberly Westover, Hearing Officer






