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CASE HISTORY

The claimant timely appealed a February 24, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 1, 2010. She last worked on February 15, 2012. At that time, she worked part-time as a member service representative III. 
On February 8, 2012 the claimant was warned for two policy violations.  The first was not following cash handling procedures.  A drawer did not balance at the end of the day and the total of the balance problem was more than $100.  The cash handling procedures required the claimant contact a supervisor by both email and phone before leaving the bank.  The claimant emailed the supervisor but did not call her. The claimant thought she had followed the correct procedure.

The second part of the warning issued February 8, 2012 was for lack of professionalism.  The claimant had discussed the negative impact that her recently reduced hours were having on her financially with a co-worker. She was told that if she made negative comments about the employer to coworkers again she would be disciplined.
Between February 8 and 11, 2012, the claimant processed a transaction involving a cash transaction on a credit card at the drive-through window.  This type of transaction was normally required to be processed inside the bank.  It was the end of the day and the bank lobby was closed.  The customer wanted to make a loan payment on their credit card.  The claimant had been told to always be willing to accept payments, so she processed the transaction with her supervisor’s help. 
Between February 8 and 11, 2012, two customers complained to the claimant’s supervisor that they had been given incorrect information about the documents required to open an account.  During that time period, the claimant remembers helping two customers who came to her without the correct documents they needed to open accounts for their minor children. She did not open the accounts, and told the customers to return with the required documents. She had not advised the customers in advance of which documents to bring in.  The claimant was counseled for providing incorrect information to customers.
On February 15, 2012 the claimant failed to attend a mandatory monthly staff meeting. She was advised of the meeting date a month in advance and had been reminded by email a few days before it was to take place.  The claimant did not get the reminder email because she was not scheduled to work in the days before the meeting.  She was distracted by taking her husband to an appointment that morning and did not remember to attend the meeting.  She had not forgotten to attend a meeting in the past.

When the claimant arrived at work for her scheduled shift later that day, she was discharged for failure to perform to her employer’s standards. The decision to discharge the claimant was based on the last three incidents before the claimant’s dismissal.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because she did not perform to her employer’s satisfaction.  

When the claimant processed the credit card payment at the drive-through window she was aware that the customer should be required to come inside, but as the lobby was closed, this wasn’t possible.  She processed the transaction because she felt she was complying with the policy of always accepting a payment. 
In the case of the customers who were given misinformation about the documents needed to open an account, the claimant does not remember giving them the misinformation and the employer presented no first-hand witnesses that heard her do so. 

In the final incident, where the claimant missed the meeting, the claimant did not intentionally miss the meeting and she did not have a habit of missing meetings.
'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The claimant’s testimony was straightforward and credible.  She explained the reasons for her actions that deviated from the employer’s policy. She does not recall providing incorrect information to customers. Her absence from the monthly meeting was unintentional. None of these actions shows a willful disregard of the employer’s interests.

The employer may have been justified in discharging the claimant because her performance did not meet the employer’s expectations; but for unemployment insurance purposes she was not terminated for misconduct and as such, there is no disqualification.

DECISION
The determination issued on February 24, 2012 is REVERSED. Benefits are allowed for the weeks ending February 18, 2012 through March 24, 2012, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 21, 2012.
Rhonda Buness

Hearing Officer
