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CASE HISTORY
The claimant timely appealed a February 27, 2012 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was physically able and available for full-time work. 

FINDINGS OF FACT

The claimant opened an unemployment claim effective February 5, 2012. She filed claim certifications every two weeks and reported her part-time earnings. 

The claimant worked part time for Chuck E. Cheese as a kitchen helper. Her normal work schedule was Saturday and Sunday from 8:00 a.m. until noon. 

On Sunday, February 19, 2012, the claimant fell on the ice and twisted her ankle as she was getting ready to leave for work. She called the employer to report she could not work that day due to the swelling and discomfort in her ankle. She was scheduled to work again on Saturday, February 25, 2012. 

The claimant did not see a doctor. She iced her ankle and wrapped it in a compression bandage. She could have worked on Monday, February 20, 2012 if an employer had offered her work. 

The claim center determined the claimant was not physically able to work during the week ending February 25, 2012 due to her sprained ankle. 


PROVISIONS OF LAW
AS 23.20.378 Able to and available for suitable work.

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if
(1) 
the insured worker is not available for work because the insured worker

(A) 
is ill or disabled…
(2) 
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.
(b) 
A waiver of disqualification for an illness or disability under (a) (1) of this section may not exceed six consecutive weeks.
8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.354 provides in part;

(a) 
A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration. 

CONCLUSION

The regulation specifies that a claimant is not available for work or eligible for a waiver of availability if they have missed or refused scheduled work as a result of an illness or disability. 

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

The claimant in this case missed one day of scheduled work due to an illness or disability. Therefore, she cannot be considered physically able to or available for full-time work during the week of her illness or disability. 

DECISION
The determination issued on February 27, 2012 is AFFIRMED. Benefits are DENIED for the week ending February 25, 2012. 

fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 20, 2012.







       Kynda Nokelby






       Kynda Nokelby, Hearing Officer

