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CASE HISTORY

The claimant timely appealed a March 20, 2012 redetermination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work. 
FINDINGS OF FACT

The claimant began work for the employer on September 29, 2010. She last worked on January 13, 2012. She worked full time as an employment security specialist II in the unemployment insurance call center.

The employer provided the claimant with an ergonomic evaluation and ergonomic workstation accommodations. In June 2011, the claimant’s workstation was reevaluated and accommodations were made to change her from a sit down station to a stand up station. 

In September 2011, the employer moved the claimant to a new location within the call center. Unbeknownst to the claimant, the new standup work station was one inch higher than the ergonomic specification. She began to experience physical ailments. 
In November 2011, she went to her primary care physician and had an MRI done on her brain. There was a slight abnormality on the MRI. She was referred to a neurologist and given a conditional work release that limited her to half days. 

In December 2011, the claimant’s supervisor suggested she apply for family medical leave (FMLA) because she was running out of personal leave. She submitted her medical documentation, and her FMLA was approved effective December 6, 2011, due to her abnormal brain MRI. 

During the Christmas season, the claimant’s shoulder pain increased to the point that she could not write or type. She measured her workstation and realized that it was one inch higher than specified. She asked for a workstation adjustment. The request was processed. However, there was a waiting list for workstation adjustments. 

On January 13, 2012, the claimant told her supervisor she was leaving; her shoulder hurt; she could not write or type. The supervisor told the claimant to go home and get better. She also gave the claimant FMLA paperwork and explained that she would need to submit a new medical statement regarding this new medical condition – her shoulder pain.

On January 25, 2012, the claimant saw a doctor about her shoulder. The doctor confirmed that she had limited mobility of her shoulder. She submitted the new medical documentation to the employer. 

On February 9, 2012, the claimant’s FMLA request was denied because her condition was not deemed an emergency or catastrophic. Her supervisor had contacted her to set up a meeting to discuss options such as a lateral transfer. The claimant felt she could not even consider such a meeting without a full and comprehensive evaluation of her medical limitations, and she could not afford to get an evaluation because she no longer had medical insurance. The claimant submitted her immediate resignation via email at that time because she felt she was physically unable to return to work. 

The claimant told the employer she was quitting due to a conflict of interest. 

At some point, the claimant requested assistance from the ADA and her local bargaining unit. The conflict of interest she referred to was her own testimony at an ADA hearing regarding her complaint about the inadequate workstation accommodation. The claimant is unsure when the hearing will occur. 
On February 12, 2012, the claimant established an unemployment insurance claim. She now argues the underlying reason for quitting work was that she was physically unable to perform the essential functions of the job due to her shoulder condition. She also argues that the disqualification period applied to this claim should begin on her last day of work, not the date she resigned.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The Employment Security Divisions Benefit Policy Manual, Section VL 440-3C
(3) – Unspecified Leave of Absence 

An employer may grant a leave of absence for a definite but unspecified period. This is often true in cases regarding a maternity leave of absence where the employer holds the worker's job open and requests that the worker return to work when she is able. Such a leave of absence does not sever the employer/employee relationship. If the worker gives notice to quit or fails to return to work when requested, a voluntary leaving issue may arise at that time.
In addressing this same topic, the Commissioner Labor has stated in part, 

"[A]n individual may have a 'first week' of unemployment when the individual ceases to perform services and again another 'first week' of unemployment when the employer-employee relationship is actually severed." (83H-UI-087, June 6, 1983) 

A voluntary leaving does not occur until the worker has filed a claim for benefits in the week in which the worker left work or in a subsequent week. 98 2336, November 19, 1998

The claimant was on an “unspecified leave of absence” until her email resignation on February 9, 2012. The employer had given her FMLA paperwork which she was encouraged to complete and submit, and the employer was holding her job open. Furthermore, she did not file an unemployment claim until February 12, 2012. Therefore, the claimant voluntarily quit work on February 9, 2012, and the disqualification period shall begin that week. 

The reason the claimant quit work on the date chosen was her medical condition and the denial of her FMLA.   
8 AAC 85.095(c)(3) provides that quitting work due to an illness or disability that makes it impossible for the claimant to perform the work can be compelling, so long as the claimant has no other alternative but to quit. 

The facts do not establish that the claimant’s shoulder problem made it impossible for her to perform the work. Especially considering that the employer was willing to make special accommodations to her work schedule and her work station. Furthermore, the supervisor urged the claimant to come in for a meeting to discuss alternatives and options, including the possibility of a lateral transfer. The claimant would not even meet with her supervisor. 
Therefore, good cause for quitting work was not established.
DECISION

The redetermination issued on March 20, 2012 is AFFIRMED. Benefits are DENIED for the weeks ending February 11, 2012 through March 17, 2012. 
The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 22, 2012.
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