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CASE HISTORY

The claimant timely appealed a February 28, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in December 2006. She last worked on February 16, 2012. At that time, she worked full time as a registered nurse (RN) in the emergency room.

The claimant was written up three times for making inappropriate comments to coworkers and attending physicians. She understood that the last warning on January 27, 2012 was a final warning. 
On February 16, 2012, the claimant was treating a patient suffering from extreme hip pain. Despite three shots of narcotic pain medication, the patient was unable to stand up. The claimant worked with the patient for some time and finally asked if she thought she would be okay to leave, or if she needed to be admitted. The patient, who was also a nurse, said that she could not get up and that she might need to stay.  

The claimant told the doctor, “The patient in bed seven is probably going to have to be admitted; she can’t get off the stretcher.” The doctor became agitated and yelled at the claimant to “just take care of it.” The claimant asked the doctor how she was supposed to take care of it if the patient could not stand. 
She asked the doctor to speak to the patient. The doctor was angry and hostile to the claimant. The doctor spoke to the patient, and then sent the claimant and another nurse to help the patient get dressed and check out. The claimant and another nurse spent about 20 minutes getting the patient dressed, moved into a wheelchair and into a taxi.  

The claimant was upset at the way the doctor had treated her. She took a break to calm down. When she returned from her break, a human resource (HR) representative was waiting for her and sent her home on administrative leave. 

On Monday, February 20, 2012, the claimant reported to the HR office for a meeting. In the meeting, the HR representative told the claimant that interviews were conducted with the doctor all three nurses that were on duty, and all accounts confirmed the claimant was loud and unprofessional. The claimant was discharged for “giving a patient inaccurate information, and unprofessional conduct with the doctor.”

Exhibit 14 includes statements of two nurses on duty at the time of the alleged unprofessional conduct. The letters indicate the two nurses were not interviewed and did not notice any unprofessional conduct. The claimant also testified that the doctor involved called her after her termination to find out what happened insisting that he had not complained, and he was never interviewed by the employer.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

This case turns on the sufficiency of the evidence. The employer presented no witnesses with any firsthand knowledge of the events, and the employer’s documentary evidence in the hearing record is considered hearsay evidence. Hearsay evidence is insufficient to overcome direct sworn testimony. There was nothing in the claimant’s sworn testimony to indicate any intentional wrongdoing or unprofessional conduct that caused her termination. 

The employer failed to meet its burden to show that the claimant knowingly acted against the employer’s best interest. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 28, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending February 25, 2012 through March 31, 2012, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 29, 2012.
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