12 0771
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 12 0771  
Hearing Date: April 16, 2012
CLAIMANT:
EMPLOYER:
MICHELE L STEWART
CHENEGA CORPORATION

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Michele Stewart
None
ESD APPEARANCES:

None
CASE HISTORY

The claimant timely appealed a March 16, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.  

FINDINGS OF FACT

The claimant began work for the employer in June 2011. She last worked on February 23, 2012. At that time, she worked full-time as a payroll administrator.
The claimant has two children ages 13 and 17 years from a previous marriage, as well as two children ages 8 and 9 years from her present marriage.  The step-father and the older children did not get along.  The family participated in counseling as well as medication therapy programs for the children, to no avail.  The 14-year old was placed in a residential program and then a therapeutic foster home because of difficulties when living in the home.

While at work, the claimant received frequent phone calls from her 17-year old daughter because of violent fights with her step-father at home.  On January 19, 2012, on one such occasion, the phone went dead while the claimant was talking with her daughter. The claimant had to call 911 and immediately leave work to go home and meet the police.  The police were called on two other occasions before the claimant left the state.
The January incident prompted the claimant to decide she needed to separate her children from their step-father.  She looked into renting a three-bedroom home in Anchorage, but found the monthly cost of rent, utilities, vehicle payments and insurance, childcare, and food to be at least $450 more than her monthly net income.  The claimant also considered placing her daughter in a residential program, but decided it was more important to have her children live with her. 

The claimant gave her employer a two week notice and worked through 
February 23, 2012.   She and the children moved from the home to a temporary location until they could relocate to an area where could stay with family and utilize their support. She left Alaska on March 18, 2012.
PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
Regulation 8 AAC 85.095(c)(6), above, states that leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or  violence may be considered good cause for voluntarily quitting. 
In a similar case, Kinsey, Com. Dec. 101388, August 19, 2010, the Commissioner of Labor held:

In the present case we find the claimant was a credible witness and there is no reason to not believe she quit work to move out of state to be with family members who could support her. She did this only because of the on-going harassment by her husband who continued to threaten her even after she left their home and moved in with her mother. Simply leaving her husband and moving within the same town did not seem to resolve the situation. She therefore decided to leave the state and had to quit her job as a result. We hold in this instance she has established good cause for leaving work as it is defined by the regulation.

The claimant in this case quit to protect her children from violence in their home.  She was unable to afford living in Anchorage and supporting her children on her salary alone, even for a short period.  She relocated to a place where she has family support.  The Tribunal concludes that the claimant had good cause for voluntarily leaving work.

DECISION

The determination issued on March 16, 2012 is REVERSED. Benefits are allowed for the weeks ending March 3, 2012 through April 7, 2012, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on April 17, 2012.

Rhonda Buness
Hearing Officer
