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CASE HISTORY

The employer timely appealed a March 15, 2012 determination that allowed benefits without penalty under AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in July 2009. He last worked on February 24, 2012. At that time, he worked full-time work as a ramp service agent. 
On February 15, 2012 the claimant was working in the cargo warehouse reassembling a load of cargo that had been torn apart by the wind.  It was very windy and dark and the claimant was focused on getting the cargo ready to be loaded quickly.  The claimant approached the open cargo door and pushed the button to close it without looking outside.  He then turned and walked away.  An approaching forklift struck the door, causing around $2,000 damage to the door.

A security camera in the area showed the forklift approaching at the time the claimant closed the door. The claimant was aware that checking the area of the door before closing it was a common safety practice in the workplace.

The employer has a progressive disciplinary plan that includes an oral warning, followed by a written warning, a suspension, then a longer suspension or a discharge.  The claimant had several warnings for safety violations and carelessness.  The most recent was in November 2011 when he was witnessed mishandling passenger luggage.  He was suspended for one day for this incident and was warned that another violation of the employer’s policy regarding carelessness with property could result in a longer suspension or in his discharge.

After investigation, the employer decided to terminate the claimant on February 24, 2012, as a result of the February 15, 2012 incident and because of his record for safety violations.  The claimant was allowed to submit a letter of resignation in lieu of discharge.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged as a result of a violation of workplace safety rules.  
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not. Brown, Comm’r Dec. NO. 9225760, July 6, 1992.

The claimant had a responsibility to maintain the employer’s safety standards. He knew that checking the area around the door was required before closing the door.  The forklift striking the door caused a safety violation and damage to the employer’s property.  The claimant knew his job was in jeopardy following his November warning for carelessness. He should have been more alert to safety issues despite the urgency of the work.  Therefore, the employer has established that the claimant’s discharge was for work related misconduct.
The disqualification period will be adjusted to reflect the claimant’s dates of unemployment.
DECISION
The determination issued on March 15, 2012 is REVERSED and MODIFIED. Benefits are denied for the weeks ending March 3, 2012 through April 7, 2012.  The claimant’s maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 23, 2012.
Rhonda Buness

Hearing Officer
