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CASE HISTORY

The claimant timely appealed a April 11, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer in 1994. He last worked on March 6, 2012. At that time, he worked part-time as a master controller and traffic coordinator for a public television station.
The claimant had held the same or similar positions for the employer as a full-time employee for many years.  He felt he was very skilled at the job.  Three to four years ago, the station changed completely from analogue to digital equipment. The claimant’s job became half-time at that point, as many processes became automated.  The claimant took advantage of any training that was offered on the new equipment, but never felt that he had mastered the new systems.  From that point on, the claimant had frequent errors in his work.  He was counseled many times by his supervisor.

The claimant felt his supervisor’s attitude toward his work had changed in the last year.  While she had been supportive and helpful for the first couple of years after the change, he felt she had decided to let him fail and write him up for it so he could be discharged.
On January 25, 2012, the claimant was placed on probation.  He was instructed to improve his performance or risk discharge.

On February 15, 2012, the television channel went black.  This is considered a crisis in the broadcast world.  The claimant did not know how to get the channel back on the air, so he left the area to get an engineer to help him.  The digital equipment rarely permitted such failures, so the claimant was not readily familiar with how to fix them. There had recently been a similar occurrence and the procedure for fixing the problem was included in a daily report which the claimant was required to review.  He did not remember reading about the error and solution, so did not follow the procedure. 
On Tuesday, February 28, 2012 the claimant’s supervisor reviewed the claimant’s traffic control work, which entailed programming breaks and promotional spots in the station’s schedule.  An annual pledge drive was set to begin at midnight on Saturday.  The claimant had programmed half of Saturday’s schedule without including the required pledge breaks.  The claimant would have noted the error when he resumed work on that day’s schedule on Wednesday, but his supervisor reviewed the work first and pointed out the error.

On February 29, the claimant’s supervisor again reviewed his traffic control work and noted that the claimant had made another error.  He had programmed a pledge drive graphic to be displayed on the lower third of the screen starting that Saturday at midnight.  The proper procedure was to insert the graphic display in the program for the entire day, then go back through the schedule and program the graphic not to be displayed during a national news program.  The Friday evening edition of the news program was repeated at midnight on Saturday.  The claimant forgot to remove the graphic display during that broadcast.  The claimant felt that the last two errors were a common part of the programming process.  The employer’s policy was to have all programming work reviewed by a proofreader to catch such errors.  
The claimant was discharged on March 7, 2012 for the errors in his work and displaying a lack of initiative in responding to a crisis.  He was told he had five days to file a grievance according to the employer’s policy, but he was not given the opportunity to continue working while going through that process.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
The first question before the tribunal is whether the claimant voluntarily quit his work or whether he was discharged by the employer.  

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Com. Dec. 87H-UI-265, September 29, 1987. Alden, Com. Dec. 85H-UI-320, January 17, 1986.

The claimant in this case had no option to continue working.  The claimant was discharged by the employer.

The second question before the Tribunal is whether the  actions that led to the claimant’s discharge constitute misconduct as defined in 8 AAC 85.095(d)(1), above.

In Brown, Com. Dec. No. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not. If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that she was ever able to perform the job satisfactorily. Her employer forthrightly testified that she liked the claimant, that she wanted to try to help her succeed, and that the claimant tried, but she just couldn't seem to do the job. 

The employer has the right to discharge employees who fail to meet certain standards, however, the claimant in this case has established that he was never able to perform his job to his employer’s satisfaction after the equipment changeover.  An inability to do the job does not constitute misconduct in connection with the work as defined in the statute.  The penalties of AS 23.20.379 are not in order in this case.

DECISION
The determination issued on April 11, 2012 is REVERSED and MODIFIED. Benefits are allowed for the weeks ending March 24, 2012 through April 28, 2012, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. The determination will be modified to reflect a discharge for reasons other than misconduct.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 10, 2012.
Rhonda Buness

Hearing Officer
