12-0987 FILLIN  \* MERGEFORMAT 
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  12 0987    

Hearing Date:  May 11, 2012
CLAIMANT:
EMPLOYER:
RACHEL T EPPERSON
WAL-MART ASSOCIATES INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Rachel T Epperson
Carolyn Lynch-McKinley

Kathleen Jewell


Beverly Eagan
ESD APPEARANCES:
None
CASE HISTORY

The employer appealed a March 29, 2012 determination that allowed the claimant benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with her work.


FINDINGS OF FACT
The claimant began work for the employer as a night stocker in December, 2011. She last worked on February 3, 2012.
The claimant had attendance problems. The claimant understood the procedure for calling the employer when she was unable to attend work. 
In early February, the claimant was involved in an automobile accident. She suffered an injury to her shoulder. She was given various doctors’ excuses, the last one for one week ending approximately February 27, 2012. The claimant did not call her work during this period to advise the employer of her status because of the note from her doctor. 
To some extent the claimant contacted the employer about her absences or contacted her immediate supervisor when unable to get through on the 800 number provided. In early March, the claimant contacted her supervisor. Her supervisor advised her to contact the human resources department, which she did. From that conversation, the claimant understood that she needed to complete leave of absence paperwork. She accomplished this about March 5, 2012. That request was for a period of time in February and also requested more leave time in early March. The claimant was also advised that she needed to continue to contact the employer each day if she was going to be absent from work. The claimant understood this to mean she could not return to work until her leave of absence was approved. 
In fact, her leave of absence was denied and on March 7, 2012, the claimant was terminated for her absences in mid and late February 2012, which were not accompanied by notice to the employer. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Comm. Dec. 9225438, June 18, 1992.

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm. Dec. 88H-UI-168, August 2, 1988.
The claimant’s recollection of the events was vague at best. However, her misunderstanding of the human resources department advice about continuing to notify the employer of her absences was confusing. Not a little of this confusion can be attributed to her own failure to provide necessary leave paperwork in a timely fashion and even properly notify her employer of her of absences. Nevertheless, there remains enough confusion stemming from her medical condition and the doctor’s notes she obtained for the Appeal Tribunal to hold that her errors were good faith in nature and not attributed to misconduct connected to her work. 
DECISION
The determination issued on March 29, 2012 is AFFIRMED. Benefits remain allowed for the weeks ending March 10, 2012 through April 14, 2012. The maximum benefit entitlement is not reduced by three weeks. Further, the claimant may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2012.







Michael Swanson, Hearing Officer

