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CASE HISTORY

The claimant timely appealed a May 2, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer in May 2011. He last worked on March 19, 2012. At that time, he worked full-time as an assistant counselor.
The claimant worked the midnight to 8:00 am shift in an in-patient treatment facility.  His main job duty was to monitor patients in the facility who were not sleeping.  He had to make sure the patients did not leave the facility or enter areas where they were not allowed.  He was also assigned some data entry and light chores each day.  After these chores were completed, the claimant had difficulty staying awake all night.  

The claimant suffers from sleep apnea and diabetes.  He is under a doctor’s care for both conditions.  Both conditions contribute to him being very tired and likely to fall asleep when not active. Although the claimant uses an air pressure mask while sleeping, he does not get adequate rest.  His blood sugar fluctuations also make him tired.  The claimant slept each day from about 9:00 am to 4:30 pm, when his daughter returned home from school.
The claimant did not discuss his medical conditions or difficulties with being tired with the employer when he was hired.  He felt the employer knew of his conditions from a previous period of employment.  Some coworkers from that period knew the claimant had problems staying awake at night.
In November 2011, the claimant was warned that he had been observed sleeping on the job on two occasions that month.  His medical conditions were discussed with the employer at that point.  The employer instructed the claimant to seek out additional duties to keep himself active a night.  The claimant began walking around the facility performing security checks, though this was not his responsibility.  He was warned that additional instances of sleeping on the job could result in his termination.
On March 19, 2012 the claimant was told he was being terminated after being observed sleeping at his work station again.  No information was provided about when the final incident of sleeping was to have occurred. The claimant did not recall sleeping at his desk in the time period leading up to his discharge.  He thought he had fallen asleep at work for short periods perhaps once or twice during his tenure with the employer, but these incidents occurred before the November warning.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2) was discharged for misconduct connected with the insured            worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for falling asleep on the job.  The employer did not appear at the hearing to provide testimony.
"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm. Dec. 85HUI006, January 22, 1985.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Comm. Dec. 96 2687, February 13, 1997. "Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

The claimant in this case did not recall falling asleep at work.  The employer did not provide evidence to establish that the claimant did fall asleep on the job.
The employer has not established that the claimant was discharged for work-related misconduct. The penalties of AS 23.20.379 are not in order.
DECISION
The determination issued on  is REVERSED. Benefits are allowed for the weeks ending March 24, 2012 through April 28, 2012, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 25, 2012.
Rhonda Buness

Hearing Officer
