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The claimant timely appealed a May 11, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on December 12, 2010. She last worked on May 4, 2012. At that time, she worked full time as a certified medical assistant (CMA). 

The claimant worked in a medical office in the Providence Medical building. The employer has a written policy that stated the four-digit code to the office was not to be shared with anyone. The claimant had a basic understanding of the policy. 

The claimant’s husband has a truck, and the Doctor asked the claimant if her husband could help move a couch from the Doctor’s home to the office. The claimant’s husband agreed. 

On March 28, 2012, the claimant told the Doctor that her husband could deliver the couch that evening. She told the Doctor that she could not stay at the office past the 5:00 p.m. closing time because she had to pick up her children from daycare by 6:00 p.m. The Doctor said, “We’ll make it work.” The claimant gave her husband the four-digit code to the door. When the claimant’s husband picked up the couch at about 5:45 p.m. that evening, the Doctor asked him, “Are you going to have any trouble getting into the office?” He told her, “No, I have the code for the door.” He delivered the couch to the office and left. 

In late April 2012, the employer’s attorney came to the office and told the staff that a box of checks had been stolen from the office, and one check was cashed on April 24, 2012. The attorney asked everyone if they had shared the four-digit code with anyone. The claimant told the attorney about the couch delivery. 

On May 3, 2012, the employer’s attorney questioned the claimant about her husband, and told the claimant that her husband had made inappropriate phone calls to a coworker (Victoria). The attorney wanted to know how her husband had gotten Victoria’s phone number. The claimant was unaware of the inappropriate phone call but she explained that Victoria had given her (the claimant) her phone number. The claimant had Victoria’s number in her cell phone which she gave to her husband when she upgraded to a better phone. 

On May 4, 2012, the claimant was discharged for a breach of security, specifically for giving her husband the four-digit security code and her coworker’s phone number. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm’r. Dec. 9320614, April 13, 1993. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. 
The employer in this case did not sustain its burden to bring forth evidence of a sufficient quantity and quality to establish misconduct. It failed to participate in the hearing and presented no witnesses with firsthand knowledge of the events. The employer’s statements in the documentary evidence of the hearing record are considered hearsay evidence. Hearsay evidence is insufficient to overcome direct sworn testimony. 

The claimant and her husband were credible. Their sworn testimony is that the Doctor in effect condoned the sharing of the four-digit code in order to have a couch delivered to her office. Furthermore, the claimant’s coworker freely shared her telephone number with the claimant, which was stored in the claimant’s cell phone and did not constitute a breach of security. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on May 11, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending May 12, 2012 through June 16, 2012, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 30, 2012.
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      Kynda Nokelby, Hearing Officer

