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CASE HISTORY

The claimant timely appealed a May 21, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on September 26, 2011. He last worked on February 16, 2012. At that time, he worked full-time as a delivery driver.
When the claimant was hired, he was told he needed to obtain a Class A Commercial Driver’s License (CDL).  The claimant has a Class B CDL issued by the State of Alaska.  The employer had some lighter trucks the claimant could drive with his Alaska Class B CDL in the meantime.
The employer told him he just needed to go to the Idaho Department of Motor Vehicle and exchange his Alaska Class B CDL for an Idaho Class B CDL and then he could use one of the employer’s trucks to take a driving test and he would be granted an Idaho Class A CDL.

When the claimant went to the Department of Motor Vehicles, he found out he had to take a regular driver’s license written test and two CDL written tests to get his Class B CDL before taking the driving test to obtain a Class A CDL.  The claimant obtained the two books he needed to study for the tests.
The claimant studied the books in his time off work, but it was taking him a long time to get through them due to his reading comprehension level.  In November, the employer asked the claimant when he would obtain a Class A CDL.  He told the employer he was working on it. The employer did not ask him about the Class A CDL again.
In January 2012, the claimant was switched from a day shift to a night shift.  The claimant worked 10-12 hours, six days a week on the new shift.  He had a difficult time adjusting his sleep schedule to accommodate the new shift, and was unable to study during his working days.  He was able to do some studying on his one day off each week, but not for long enough periods to absorb the materials and then take the test while he still remembered everything.  At the end of January, the claimant requested he be switched back to a day shift to enable him to study and take the tests to obtain his Class A CDL.

The claimant was told he would be switched back to a day shift starting February 16, 2012.  When he went in to work that day, he was instead told he was being discharged.  The employer was no longer going to be using the lighter trucks the claimant could drive with his Class B CDL and the employer had hired a replacement that had a Class A CDL
.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because he had not obtained a Class A CDL and the employer would not be able to use the claimant’s services once they phased out the trucks the claimant could drive.  

The Commissioner of Labor has previously held in Lynch, Com. Rev. No. 82H-UI-051, March 31, 1982:

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Com. Rev. No. 82H-UI-051, March 31, 1982.

The employer has the right to discharge an employee that does not meet their standards, however evidence has not been presented that shows the claimant intentionally or willfully chose not to obtain his Class A CDL.  Obtaining the license was not as simple as the employer had indicated it would be when the claimant was hired. The claimant explained why he had additional difficulty in obtaining the proper license.
The event that triggered the claimant’s discharge was that a replacement with a Class A CDL had been hired to take the claimant’s place.  That he was unable to obtain the proper license in a timely manner does not constitute misconduct on the claimant’s part; nor does the hiring of a replacement worker.

The employer has not established that the claimant’s discharge was a result misconduct on the claimant’s part; therefore the penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on May 21, 2012 is REVERSED. Benefits are allowed for the weeks ending February 18, 2012 through March 24, 2012, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 14, 2012.
Rhonda Buness

Hearing Officer
