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CASE HISTORY

The employer timely appealed an April 25, 2012, determination that allowed the claimant unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily leave suitable work.

FINDINGS OF FACT

The claimant began working for the employer on January 3, 2011, as a beauty advisor. The last day of work was January 10, 2012. The claimant’s schedule varied at the claimant’s request. At the time work ended, the claimant was working less than full time or 32 hours. She was paid an hourly wage.
The claimant was pregnant and requested paid maternity leave in January 2012. The claimant’s request for paid leave was denied. The claimant did not work full time and according to the employer’s policy was not eligible for a paid leave. The claimant was granted an unpaid leave. The leave began January 11, 2012, and continued through February 24, 2012. 
During the week ending February 25, 2012, the claimant was in the store shopping. The manager met with the claimant and asked the claimant what hours she would prefer for the schedule beginning February 25, 2012. The claimant told the manager that she would get back with her. The claimant never had any additional contact with the employer.
The claimant filed for unemployment insurance benefits effective March 25, 2012.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION
"[A]n individual may have a 'first week' of unemployment when the individual ceases to perform services and again another 'first week' of unemployment when the employer-employee relationship is actually severed." Alcantara,

83H-UI-087, June 6, 1983.

A voluntary leaving does not occur until the worker has filed a claim for benefits in the week in which the worker left work or in a subsequent week. Carlson, 98 2336, November 19, 1998.

The claimant last worked January 10, 2012. She failed to return to work on February 25, 2012. She did not file for unemployment insurance benefits until the week beginning March 25, 2012. Based on Carlson, the claimant did not quit work until she filed for benefits. The claimant was scheduled to return to work February 25, 2012. The Tribunal therefore, holds the claimant’s first week of unemployment to be February 25, 2012.

The next question is whether the claimant had good cause to leave her employment. 

The claimant did not participate in the hearing. The claimant has the burden to show that she had good cause to leave work voluntarily. The employer representative testified that work was available, that the claimant was aware that she was to return February 25, 2012, and that she did not return or contact the employer. There is no evidence that the claimant had good cause to leave her employment February 25, 2012.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work without good cause. The weeks of disqualification are modified to reflect the first week of unemployment.
DECISION

The April 25, 2012, determination is REVERSED and MODIFIED.  The claimant is denied benefits under AS 23.20.379 beginning with the week ending February 25, 2012, through the week ending March 31, 2012. The maximum payable benefits are reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 14, 2012.


Tom Mize

Hearing Officer
