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CLAIMANT:
EMPLOYER:



ALEKSANDR P LEVCHENKO
ELCON CORPORATION
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Aleksandr P Levchenko
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant appealed an November 21, 2012 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct. 

FINDINGS OF FACT
The claimant worked as a skidder operator for this employer. The work was located in Chugiak, Alaska. The work began October 2, 2012 and ended October 5, 2012.
On the claimant’s last day of work he was skidding light poles into place along ski trails in the area. He was working with Kathy, the excavator operator. The excavator was blocking his way to the next pole location. The claimant attempted to go down another trail parallel to the one he was working on. He went into the trail a few seconds before realizing it had been groomed (bladed off), was muddy, and that he was damaging the grooming.  
The claimant’s supervisor observed the claimant’s actions. His supervisor had a conversation with him. The claimant described the supervisor as telling him several times that he was stupid for going down the groomed trail. The claimant apologized, and mentioned that staying off the groomed trails was not discussed at the safety meetings. He also pointed out to the supervisor that he was an apprentice and should have a journeyman working with him and not just the excavator operator. After more criticism from the supervisor, the claimant told him that if he was unsatisfied with his work, he could get rid of him. Shortly after that, the claimant was terminated.  

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
In re Matthew Mendonsa Comm'r Decision Docket No. 04 0577, June 8, 2004, the Commissioner states in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Comm'r Dec. 86H-UI-213, 8/25/86.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

The claimant’s explanation of events and the employer’s written report do not substantially differ. The claimant was terminated after causing damage to the ski trail he was on and also for his attitude. The claimant testified he was unaware he was not to go on the groomed trails and, in his opinion, he was not insubordinate to his supervisor.  

The employer did not attend the hearing. Applying the above Commissioner decision to this case, this Appeal Tribunal holds the employer’s allegations of the incidents leading to the claimant termination do not support the conclusion of misconduct. 
Also, the claimant’s comment to his supervisor may have shown good judgment but it was a single instance. 
This Appeals Tribunal holds that, for unemployment insurance purposes, the claimant was discharged from his work for reasons other than work-connected misconduct. 
DECISION
The November 21, 2012 determination is REVERSED. The claimant is allowed benefits beginning with the week ending October 13, 2012 through the week ending November 17, 2012, if he filed and was otherwise eligible. His maximum payable benefits are not reduced by three times his weekly benefit amount and he may still be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyo
nd the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 2012. 
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