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The employer timely appealed a May 10, 2012 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 10, 2012. He last worked on April 15, 2012. He worked full time as a line cook. 

On April 15, 2012, the executive chef noticed the claimant was struggling to keep up with food orders despite the fact that the restaurant was not very busy. The executive chef noticed an order the claimant was responsible for had been sitting in the window too long, and he gave the claimant instructions to get the food out. 

The claimant argued with the executive chef for several minutes about the order rather than following the instructions. The executive chef asked the claimant, “Are you arguing with me?” The claimant said, “Yeah, I am.” There were numerous kitchen staff and customers within hearing range of the exchange. The executive chef told the claimant to get off the line. 

The claimant left the line and went outside to smoke. A few minutes later, the executive chef went outside to talk to the claimant about what had happened. The claimant stood up, moved toward the executive chef and said, “Don’t you ever do that to me again. I’m not taking that from a (expletives omitted) su chef.” 

The executive chef is in charge of all of the cooks. He was also the restaurant supervisor on duty that night. He discharged the claimant and escorted him off the property for insubordination. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
“The Department has consistently held that an employer has the right to expect that a supervisor will be given such respect that the supervisor's authority is not undermined. Hot-tempered remarks by the worker, threats, or insolence, without due provocation, constitute misconduct.” Luper, Comm'r Dec.

No. 83H-UI-263, October 17, 1983.

It is reasonable to assume that the claimant knew, or should have known that the executive chef was his supervisor. His behavior towards the executive chef was clearly inappropriate and insubordinate. Therefore, the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on May 10, 2012 is REVERSED. Benefits are DENIED for the weeks ending April 21, 2012 through May 26, 2012. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 11, 2012.
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      Kynda Nokelby, Hearing Officer

