12 1346
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  12 1346    Hearing Date:  July 10, 2012
CLAIMANT:
EMPLOYER:
SKYE L PHILLIPS
STATE FARM INSURANCE 
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Skye L. Phillips
None
CASE HISTORY

The claimant timely appealed a June 4, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 16, 2010. She last worked on March 16, 2012. At that time, she worked full time as an insurance agent. 

On Monday, March 19, 2012, the claimant called in sick. The employer told the claimant that she was officially on “maternity leave.”  The claimant argued that she did not want to start her maternity leave until she went into labor because she wanted the full eight weeks; she did not want to put her baby in daycare before he was eight weeks old. The employer gave her no choice. There was no discussion about a return to work date at that time. 

On April 3, 2012, the claimant delivered her baby via caesarian section. She was released from the hospital on April 9, 2012, and restricted from working for six weeks. 

On April 30, 2012, the claimant went to the office for a visit. During that visit, the owner said, “I have you back on May 15, 2012.” The claimant replied, “That sounds a little early to me. I’ll go home and check my calendar and get back to you.” There was no further conversation, and the claimant left. 

Later that day, the claimant called the Division of Public Assistance to apply for cash assistance and food stamps. She told the public assistance office that she received half-time wages for the first three weeks of her leave, and the rest was unpaid. She based that statement on a conversation she had with the office manager prior to her last day of work. She had not checked her bank account since giving birth and did not realize she had received half pay for the full eight weeks. She also told the public assistance office that she planned to return to work eight weeks from her child’s birth – approximately June 1, 2012. The public assistance office immediately called the employer to verify the claimant’s information. 

On April 30, 2012, the employer drafted a letter of termination advising the claimant she was discharged for dishonesty regarding her return to work and her failure to report her income to the public assistance office. 

On April 30, 2012, the public assistance office called the claimant back and reported the employer’s information that the claimant was paid eight weeks of maternity leave, and she was expected to return on May 15, 2012. The claimant was denied cash assistance but granted food stamps and continued Denali Kid Care benefits. At that time, the claimant checked her bank account and realized she had gotten paid for eight weeks of maternity leave. A few days later, the claimant received the termination letter. 

On May 9, 2012, she called the unemployment insurance office and established a new claim. She reported that she was available for full-time work. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for what the employer perceived as dishonesty and deception. There is no dispute the claimant was negligent in her failure to report accurate earnings information when she applied for public assistance. What must be decided is whether her actions constitute misconduct or whether the mistake was an isolated instance of ordinary negligence. 

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.
The employer did not participate in the hearing to provide sworn testimony regarding what the claimant might have been told regarding her maternity leave entitlement. The employer’s documentary evidence in the hearing file is considered hearsay evidence. Hearsay evidence is insufficient to overcome direct sworn testimony. The claimant’s sworn testimony was not unreasonable; she did not realize she was eligible for eight weeks of maternity leave; and she had not checked her bank account. 
Therefore, the claimant’s conduct is considered an isolated instance of a good faith error in judgment which is ordinary negligence rather than gross or repeated negligence, and the Tribunal finds that she was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on June 4, 2012 is REVERSED and MODIFIED. Benefits are ALLOWED for the weeks ending May 5, 2012 through June 2, 2012, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 10, 2012.
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      Kynda Nokelby, Hearing Officer

