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STATEMENT OF THE CASE
On June 15, 2012, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.381(h). The issue before me is whether the claimant is eligible for benefits between academic years or terms.
The claimant was also held liable for a resultant overpayment of benefits under AS 23.20.390. The issue before me is whether the claimant is liable to repay those benefits.
FINDINGS OF FACT

The claimant filed a new claim for unemployment benefits on June 3, 2011. The claimant’s benefits are based solely on wages earned from employment with the school district.

The claimant was employed by the school district as a secretary. The claimant’s last day of work was June 7, 2011. The claimant’s position is funded by a grant. The school district does not know until a few days before the following academic year begins whether the position will be funded. The position was funded and the claimant was offered a new job on August 4, 2011. She began working on August 16.
In response to a questionnaire provided by the employer, the position is funded by a federal grant. If the position is not funded, no person would be hired to fill the position. However, “90% of the time we get the grant . . ..” Exhibit 7.

For reasons unknown, the Division did not adjudicate the “between-terms” issue in 2011. It waited until June 6, 2012 to do so and to deny the benefits. The claimant filed for and received benefits for the weeks ending June 18 through August 6, 2011 in the amount of $1744.00.
STATUTORY PROVISIONSPRIVATE 

AS 23.20.381. Other Disqualifications.


(h)
Benefits based on services for an educational institution in other than an instructional, research, or principal administrative capacity may not be paid to an individual for a week of unemployment that begins during the period between two successive academic years or terms if the individual performed those services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform those services in the second of those academic years or terms. If an individual is denied benefits for any week under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.
CONCLUSION

There is no question but that the claimant performed non-professional services during the academic year of 2010-2011 and that she is performing the same or similar services during the academic year of 2011-2012. The question that needs to be answered is whether the claimant had “reasonable assurance” during the time between academic years. The Tribunal holds that she did not.
Generally, a possibility instead of a reasonable assurance of employment exists if the circumstances under which the claimant would be employed are not within the educational institution's control or the educational institution cannot give evidence that the claimant normally performs services the following academic year. . . . 
However, the school can still establish a pattern showing that the program is likely to be funded in the second year, if the notification usually arrives later and there is nothing to indicate that there is any unusual threat to the funding so that the program will be suspended or abolished. In that case the offer of work is bona fide and a reasonable assurance exists. Benefit Policy Manual, §MS 410.1
Even though the claimant had worked in this position for only one academic year, the position had been funded for several years. Even though the position had not been funded every time, 90% establishes more than just a “possibility” that it would be funded again. The Tribunal concludes that the claimant was properly held ineligible for benefits during the period between academic years.
The claimant received benefits to which she was not entitled. She is required to repay those benefits.
DECISION

The notice of determination issued in this matter on June 6, 2012 is AFFIRMED. The claimant is denied unemployment benefits for the weeks ending June 11, 2011 through August 27, 2011 under AS 23.20.381(h).
The determination of liability resulting from that determined is also AFFIRMED. The claimant is liable for the repayment of benefits incorrectly paid to her.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 18, 2012.


Dan A. Kassner

Hearing Officer

