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STATEMENT OF THE CASE

On July 13, 2012, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or whether the claimant was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on June 1, 2010, as a cashier. The claimant last worked on May 8, 2012, as a photography technician. The claimant normally worked part time, averaging 16 hours per week. The claimant was paid an hourly wage.
On May 6, 2012, the claimant checked out using the self checkout lane. The claimant suspended the payment because she was using a Women, Infants, and Children (WIC) coupon for her purchases. After suspending the payment, a cashier had to review the purchases and the coupon for validity. The purchase was cleared by the cashier. 
The WIC program allows specific items to be purchased for nutrition of women, infants, and children. The WIC program does not reimburse the employer for purchases made using a WIC coupon for non-approved items. The claimant purchased Darigold milk. Darigold is not approved under the WIC program. Only the generic milks are approved.

The claimant received the employer’s training on WIC products when she was a cashier. On one occasion, the claimant believed that Darigold milk was not on the approved list for WIC purchases. She had questioned two different customer service managers. Both managers had told the claimant that if the customer wanted to purchase Dargold milk with a WIC coupon that it was alright with management. The claimant had purchased Darigold in the past using the WIC coupon.

The WIC program is audited regularly. The employer noted that the claimant had purchased Darigold milk which was not on the approved list for WIC purchases. The claimant was questioned on May 8, 2012. She admitted that she had purchased the Darigold milk using a WIC coupon. 
The employer believed that the claimant had used the self checkout to avoid scrutiny of her purchases. The claimant noted that the only other register open had approximately 20 people in line. She chose to go through the self checkout line to get out of the store faster.
The employer discharged the claimant for purchasing a non-approved product using a WIC coupon and integrity issues.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The claimant’s testimony was credible. The confusion concerning the Darigold products was reasonable, especially considering that she had a cashier review her products before leaving the store. Her testimony concerning the purpose of using the self check was also reasonable under the circumstances she described.
It is the conclusion of the Tribunal that the employer has not shown that the claimant was discharged for work related misconduct.

DECISION

The notice of determination issued in this matter on June 13, 2012, is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending May 12, 2012, through June 16, 2012.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 9, 2012.
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