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STATEMENT OF THE CASE

On July 20, 2012, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer on November 17, 2011, and last worked on June 22, 2012. At that time, the claimant normally worked full time as a cashier and customer service representative. She was paid an hourly wage.

The claimant quit due to what she considered harassment by a fellow employee. The claimant had approached the manager and discussed the matter with her. The claimant alleged that the coworker made childish faces at her and stuck out her tongue at her. The coworker would move items the claimant was working with when the claimant was not looking.

The manager took both employees aside and advised them they should work together and that there was only two weeks left at work in which both would be working together. The claimant attempted to contact the manager’s supervisor but did not reach him. She left a message for him. She never received a return call from him. She alleged that she was not aware of any other person to contact regarding the perceived harassment. The manager has posters in the back and near the register regarding harassment that contain phone numbers for contact persons regarding perceived harassment.
About two weeks after the manager spoke to the claimant and the coworker, the claimant was at work assigned to doing demonstrations for food items promoted by the employer. Employees assigned to do demonstrations are to remain in the assigned location and not perform other tasks. The claimant noted to the manager and coworker that she was almost out of napkins. The manager told the claimant that she did not know where the napkins were. The claimant offered to get the napkins. The manager told the claimant to remain at her post. The coworker went to get napkins. The manager was upset and stated that she believed that she was doing everything. The claimant alleged that the coworker stuck out her tongue at her. The coworker denied the allegation. The coworker did tell the claimant to “shut up.” The claimant was upset and told the manager she was quitting.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION

In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). There is no violation, however, "if the victim does not subjectively perceive the environment to be abusive" because the conduct "has not actually altered the conditions of the victim's employment." Id….

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….
The claimant has not shown how a coworker making childish facial expressions, sticking out her tongue at the claimant, or moving objects on with which the claimant is working is severe enough to alter the conditions of her employment. Therefore, the claimant has not shown good cause for leaving work.
“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm. Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm. Dec. 9427588, July 29, 1994, affirmed in Kalen-Brown, Comm. Dec. 04 1952, December 13, 2004.

The claimant has not shown that she pursued the alternative of contacting human resources as instructed by the posters displayed by the manager of the store in the back and near the register. Therefore, she did not pursue all alternatives.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on July 17, 2012, is AFFIRMED. The claimant is denied benefits for the weeks ending June 30, 2012, through August 4, 2012. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 30, 2012.
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