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CASE HISTORY

The claimant timely appealed an August 10, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  
FINDINGS OF FACT

The claimant began work for the employer on February 24, 2012. He last worked on July 7, 2012. At that time, he worked on-call as a longshoreman.
On July 7, 2012, the claimant and a co-worker had been working together during a long shift.  The claimant felt the co-worker had been verbally abusive to the him throughout the shift.  The co-worker accused the claimant of not doing his job and threatened to have him sent home using demeaning language.  

Near the end of the shift, the claimant and the co-worker had a physical altercation.  The claimant contends that the altercation was started when the co-worker was verbally abusive and then slammed down a coil of steel cable that landed about two inches from the claimant’s foot.  The co-worker then walked away.  The claimant “lost it” and approached the co-worker and extended his arm toward the co-worker with his hand open to get the coworker’s attention. The claimant “didn’t think he laid a hand on the co-worker”. The co-worker then pushed the claimant against a forklift.  A third co-worker, who did not witness the beginning of the incident, intervened and the claimant and the co-worker were sent home and suspended from work.
The claimant’s supervisor was a few yards away but did not witness the incident. The claimant did not speak to his supervisor about the verbal abuse during the shift because he thought he could just take it.  He did not seek his supervisor’s assistance instead of approaching the co-worker because he felt it would take too long and the shift was almost over. The claimant feared that the incident would escalate into “something else” later if he did not put an end to it. When the claimant was interviewed by the office manager after the incident, he did not tell her about the cable being slammed down near his foot. 
The claimant was suspended until the monthly meeting of the joint port relations committee was held.  The committee consists of representatives of the claimant’s union, the employer, and two other port employers.  The claimant’s union contract specifies that the committee will decide disciplinary matters.  The committee met August 7, 2012.  The claimant was present and gave a statement.  His statement did not include the fact that the co-worker had slammed the cable near his foot.  The committee decided the claimant should be suspended from union hall privileges for six months from the date of the incident. The committee decided the co-worker’s hall privileges should be suspended for less time because the claimant had made first physical contact in the incident.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant was discharged for engaging in a physical altercation with a co-worker. 
This case turns on the credibility of the parties as the material facts in this case are in dispute. We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).

This case turns on the credibility of the claimant.  The claimant in this case stated he did not start the physical altercation; however the claimant’s credibility is in question.  He contends that the cable being slammed near his foot was the incident that placed him in fear and caused him to approach the co-worker, yet he did not mention this fact when interviewed immediately after the incident or a month later in the hearing that determined whether he would be allowed union privileges.  
The claimant’s contention that approaching his supervisor who was a few yards away would “take too long” is likewise not credible. That is the course of action that would be expected of a reasonable and prudent person who was in fear of the physical actions of a co-worker.   The claimant’s statement that he “lost it” leads to the Tribunal to conclude that he approached his co-worker in anger.  The claimant’s statement that he “didn’t think he laid a hand on him” also leaves question about the initiation of physical contact.
The only case in which a fight on the job is not misconduct is when the worker is acting in self-defense and the worker did not provoke the altercation either physically or verbally.  As the claimant approached the co-worker who was walking away, it cannot be concluded that his actions were in self-defense.  The Tribunal concludes that the claimant did participate in an altercation with his co-worker.  Therefore, his discharge was for misconduct in connection with his work.  

DECISION
The determination issued on August 10, 1012 is AFFIRMED. Benefits remain denied for the weeks ending July 14, 2012 through August 18, 2012. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 14, 2012.
Rhonda Buness

Hearing Officer
