12 1950
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  12 1950    Hearing Date:  September 11, 2012
CLAIMANT:
EMPLOYER:
MARK D INGRIM
LYNDEN AIR FREIGHT INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Mark D. Ingrim
Christie Dugan
CASE HISTORY

The claimant timely appealed an August 14, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on December 1, 2009. He last worked on July 18, 2012. At that time, he worked full time as an international agent. He was responsible for creating air bills, invoices and properly handling customers’ payments. 

The work environment was hectic and fast paced with constantly changing priorities. The claimant struggled to get all of his work done every day, despite his diligent efforts. He complained to his managers weekly about the lack of manpower, and the amount of work required. The managers always told him that they were “working on it.” 

The claimant’s supervisor sat with him for some time and helped him create organizational systems to improve his work efficiency. He was able to stay organized and complete the work to the employer’s standards during that time. However, when his supervisor left in May 2012, he struggled to keep up again. 

The claimant argued that even the most organized person could not keep up with the amount of work he had to do; it was too much for one person. The employer argued that the claimant struggled because of he did not follow the organization tips and did not follow proper procedures, which impacted his efficiency.  

Between May 2012 and June 2012, the claimant did not follow proper invoice processing procedures. The failure resulted in untimely payment to one particular customer. As a result, the customer, Aqua Tech, filed a motion in small claims court for non-payment of invoices. The employer’s business relationship with Aqua Tech was damaged; the employer was assessed $600 in punitive damages; and the employer incurred legal fees for Court representation. 

On June 18, 2012, the claimant received a final written warning (Exhibit 10) as a result of the invoice errors with the Aqua Tech account. An international operations agent from Seattle came to Anchorage to help the claimant and to establish a list of “daily expectations” (Exhibit 14, page 3). 

After that warning, the claimant had a difficult shipment of a taxidermy specimen. The hide was of an endangered species which involved US Customs, the USDA, and the US Department of Fish & Wildlife. The original airway bill had to be corrected due to airline schedule changes and other delays. The shipper sent the claimant a check to pay for the taxidermy shipment and other earlier shipments. However, the claimant decided to hold the check in his desk drawer until the taxidermy item shipped. He did not ask anyone for guidance or tell anyone he had the check. He put the check in the file in his desk drawer and left it there for three weeks.    

The claimant took two days of paid vacation on July 19th & 20th, 2012. Prior to leaving, he told Amy, the Seattle operations agent that he was working on the taxidermy shipment. He did not mention the check; it “slipped his mind.” While he was out on vacation, Amy found the three-week-old check in his desk but had no idea what it was for. Amy confirmed the check covered more than just the taxidermy shipment, and the claimant should have notified the employer he had the check. At that same time, another longstanding customer complained about shipments that the claimant had been working on since early June 2012. 

On Monday, July 23, 2012, when the claimant returned from his vacation, he was discharged for ongoing disorganization issues and failing to follow procedures. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.  Brown Comm’r Dec. 9225760, July 6, 1992.
The claimant’s failure to follow proper procedures and his improper check and invoice handling is considered negligence, especially since he had just received a final warning. The work environment may have been hectic and difficult to manage at times. However, that is the nature of the freight business. He successfully completed his work for some time when his supervisor was helping him, and he was given a daily expectations guide to help him stay organized. 

Considering all this, the claimant should have taken greater care with the customer’s check. His forgetfulness following warnings is considered negligence and reflects an overall indifference to the employer’s interest, which is misconduct connected with the work. 

DECISION
The determination issued on August 14, 2012 is AFFIRMED. Benefits are DENIED for the weeks ending July 28, 2012 through September 1, 2012.
The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 11, 2012.
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      Kynda Nokelby, Hearing Officer

