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STATEMENT OF THE CASE
On August 21, 2012, the claimant filed a timely appeal against a denial of a vocational training waiver under AS 23.20.382. The issues before the Appeal Tribunal are whether the claimant is eligible for the waiver of availability while attending training.

FINDINGS OF FACT
The claimant voluntarily left his last employment as a cashier/customer service representative to enter law enforcement training at the University of Alaska at Fairbanks. He entered the training on August 13, 2012. He will complete the training November 9, 2012. Upon his completion of the training, the claimant will receive two certificates of completion. He has applied with two police forces in his area for employment upon completion of the training. He is not guaranteed a position upon completion.
The claimant attends training Mondays, Wednesdays, Thursdays and Fridays at 6:00 a.m. He gets a break from 7:00 a.m. until 8:30 a.m. when he begins classes. He finishes classes at 5:30 p.m. On Tuesdays, Saturdays and some Sundays, he begins at 8:30 a.m. and finishes class at 5:30 p.m.

The claimant is not seeking work because he believes that he should concentrate on his studies to complete the training.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

AS 23.20.382. Benefits while attending approved vocational training course.
(a)
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while 

attending the course, the individual is not available for work or refuses an offer of work.

. . . .

(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent.

(2) "school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.350 provides:
(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience. 
(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and 

(7)
is available for a substantial amount of full-time employment.
8 AAC 85.356 provides:PRIVATE 


A claimant who is attending training is available for work if


(1)
the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and

(3)
the claimant

(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;

(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C)
is willing and able to change the training schedule or leave the training to accept suitable work.
8 AAC 85.200 provides in part:

(d)
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.

CONCLUSION

Due to the nature of the course the claimant is attending and that he will receive certification and not a degree, the Tribunal holds that the claimant is attending vocational training. Therefore, the claimant is not subject to 

AS 23.20.378(c). 

In Bell, Comm. Dec. No. 95 1382, July 20, 1995, the Commissioner set new policy as follows:
    
 ESD has adopted a procedure which uses the worker function ratings in the 
U.S. Department of Labor's Dictionary of Occupational Titles (DOT) to 
determine the skill level of a job. Each occupation is assigned a nine digit 
code that reflects, among other things, the complexity and required skill 
level of the occupation.  The fourth, fifth, and sixth digits of the code 
address 
the way in which the occupation handles "data", "people", and "things", 
respectively.  The value of each digit shows relative "skill" --the larger the 
number, the lower the "skill". The ESD rule of thumb says that the value of the 
fourth, fifth, and sixth digits must be "6", "7", and "6", respectively, to qualify 
as "unskilled".

Until a new policy based on a more objective way of judging an occupation's 
skill level can be developed, we will not entirely reject the long-standing 
method of applying the DOT code.  However, we will not allow the DOT code 
to override a subjective judgment of skill level, where the subjective     
judgment appears to be more accurate and more in keeping with the 
remedial 
and work force development purposes of this regulation.  

Based upon Bell, the claimant quit “unskilled work” to begin training. Therefore, the claimant is eligible to receive a waiver of availability while attending the full-time vocational training program under 8 AAC 85.200. 

DECISION

The notice of determination issued in this matter on August 13, 2012, is REVERSED. The claimant is granted a vocational training waiver under AS 23.20.382 for the weeks ending August 11, 2012, through November 17, 2012.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 14, 2012.

Tom Mize

Hearing Officer
