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CASE HISTORY

The employer timely appealed a July 31, 2012 determination that allowed benefits without penalty pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 10, 2010. He last worked on June 8, 2012. At that time, he worked full time as a maintenance man on the North Slope of Alaska. The work was rotational; he usually worked four weeks on and two weeks off. 

The employer conducts business on British Petroleum (BP) and Conoco Phillips worksite(s) on the North Slope. Employees are subject to the employer’s safety policies as well as the safety policies of BP and Conoco Phillips. The policies require any employee who operates a company vehicle to possess a valid driver’s license. The claimant understood the requirement. 

The claimant’s driver’s license expired on January 20, 2012, which was his birthday. He did not realize that his driver’s license expired at that time. 

On May 13, 2012, the employer ran its annual motor vehicle report for all employees. The claimant had no knowledge of the annual report. 

On May 21, 2012, the claimant’s wife called him at work and asked for his driver’s license information; she was getting insurance quotes. When the claimant looked at his driver’s license, he realized it was expired. He emailed his manager(s) immediately and reported that his license was expired. His direct supervisor replied, “It’s fine, just don’t drive any company vehicles.” The claimant did not drive any company vehicles after May 21, 2012. 
On June 2, 2012 and June 7, 2012, the claimant completed daily task hazard assessment forms (Exhibit 1, pages 3 and 4) and checked “YES” that he had a valid driver’s license. The forms are detailed safety checklists requiring the claimant to check over 50 items such as proper safety gear on site, equipment checked for leaks, spill containment in place, proper chemical storage etc. The claimant argued that this was “just a computer generated form he opened every morning, changed the date, signed and submitted without ever really paying attention to or changing anything.”  
On June 8, 2012, the claimant’s supervisor told him he was being discharged for operating a company vehicle without a valid driver’s license. The claimant maintains that his driver’s license was not the reason he was discharged. He believes he was discharged in retaliation for being a “whistle blower.” 

Sometime after May 21, 2012, the claimant participated in an Occupational Safety and Health (OSH) investigation regarding an accident at work. The parties agree there was an AKOSH settlement. However, the employer denies the AKOSH issues had any bearing on the decision to discharge the claimant. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The parties arguments were persuasive and not completely without merit. It is believable that a person could go for some time without realizing their driver’s license had expired, and it is also believable that involvement in an OSH complaint might have been a catalyst that drew attention to the driver’s license problem. However, the fact remains that it was the claimant’s failure to renew his driver’s license and properly report the status of his license that caused his termination. 

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The material facts are not in dispute – 1) the claimant operated company vehicles without a valid driver’s license for five months, and 2) whether through negligence or intent, he misrepresented his driver’s license status on mandatory daily hazard assessment reporting forms, after he clearly knew his license was not valid - not to mention that he also reported on those same forms that he had checked for at least 50 safety/hazard items when he had not even read the form.  
Both infractions were violations of company policy and violations of the standard of behavior the employer had a right to expect; both were clearly against the employer’s interest. This was not a single, isolated incident of a good faith error in judgment. 

Therefore, applying a straightforward interpretation of the term misconduct from Boynton Cab Co v. Neubeck, the Tribunal concludes the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on July 31, 2012 is REVERSED. Benefits are DENIED for the weeks ending June 16, 2012 through July 21, 2012. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2012.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

