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CASE HISTORY

The employer timely appealed a September 26, 2012, determination that allowed the claimant unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily leave suitable work or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on March 4, 2011, as a carpenter and halibut guide. The last day of work was August 3, 2012. At the time work ended, the claimant worked full time, and was paid a monthly salary.

The claimant did not report to work on the morning of August 3, 2012. The employer had customers waiting on the claimant. The employer attempted to reach him by telephone and e-mail. He responded to e-mail about 2:30 that afternoon, indicating that he could no longer work for the employer. He indicated that he had an offer of employment with another employer.
The claimant and employer had negotiated a salary increase during May. The claimant received a raise in salary beginning in June. The claimant argued with the employer regarding feeding fish to the customers that were caught under the sport fishing laws of Alaska. The claimant believed that the employer’s customers could not be served fish caught from a sport fishing boat. The employer checked with the Alaska Fish and Game Department. They were told that they were not violating the law. The claimant told the employer that he would not give them the fish he personally caught to feed the customers.

On July 22, 2012, the employer sent the claimant an e-mail that he did not have to give fish to the employer if he believed that it was illegal to do so. The claimant was further advised not to catch fish while working as a guide.

The claimant had heard that an employer was looking for a guide. He did not contact that employer and did not have an actual offer of employment. The claimant did not contact that potential employer because he heard from another guide that that employer did not pay its employees.

There was no specific last incident that occurred that caused August 3, 2012, to be his last day. He believed that he could no longer get along with the employer because the employer still asked for his fish to feed the customers.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION
In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993).
The claimant testified that he was in a hostile environment because he was constantly arguing with the employer about the fish and the legality of feeding sport caught fish to customers. The evidence and testimony presented by both parties is that the issue was resolved July 22, 2012, when the claimant was told not to provide fish for the employer if he believed it was illegal. In that same e-mail, he was told not to fish while working for the employer as a guide.
"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm. Decision 84H-UI-324, February 22, 1985.
The evidence presented in the hearing does not show that the environment was so hostile as to change the working conditions for the claimant. The claimant’s argument that he was asked to provide fish to the employer under conditions that he believed to be illegal is without standing, as the employer told him not to do so if he believed it to be illegal on July 22, 2012, which was 12 days prior to his resignation.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work without good cause.
DECISION

The September 26, 2012, determination is REVERSED.  The claimant is denied benefits under AS 23.20.379 beginning with the week ending August 11, 2012, through the week ending September 15, 2012. The maximum payable benefits are reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 9, 2012.


Tom Mize

Hearing Officer
