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CASE HISTORY

The claimant timely appealed a September 18, 2012, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on June 6, 2011. She last worked on August 21, 2012. At that time, she worked full-time as a stores manager.
As stores manager, the claimant was tasked with ordering and releasing parts for the employer’s aircraft, controlling the employer’s inventory and expenses and tracking parts to the correct aircraft.  The claimant’s supervisor counseled the claimant about her attitude in communications with employees from other departments in January 2012.  The supervisor said, as an example of the claimant’s attitude, that when he requested a part be ordered, the claimant replied that she needed to do some research before ordering the part, or that the part would not be ordered from a particular supplier, then the supervisor would not get the part when he needed it.  The claimant’s duties to the employer required that she not simply agree and order a part immediately when requested.  The claimant would take into account the maintenance department’s timeline for the needed part, but she was required to fulfill each request in method that most benefitted the employer.

In late January 2012, the claimant was also counseled about following the company’s procedures. The claimant and her supervisor, along with the company owner, worked on ways to improve intradepartmental communications in that meeting. The claimant was not warned at any point that her job was in jeopardy.
The claimant’s communications with other employees improved after the January counseling.  In April 2012 the claimant received a good annual evaluation and a raise and promotion.  The claimant’s supervisor discussed efforts he was making to change the claimant to a salaried position.  

On August 20, 2012, the claimant’s supervisor audited parts being sent to the field.  He found that many of the parts were not accompanied by packing slips, as required by company policy, and instead screen shots showing the parts being removed from inventory were used to document the part’s removal from inventory.  The claimant explained that parts were often shipped by employees such as maintenance personnel during hours when staff from the claimant’s department were not working.  The claimant had her staff use the screen shots as an after-the-fact method of tracking inventory that was sent out in their absence.  
On August 21, 2012 the claimant was discharged for her combative attitude with other employees and not following the company’s procedures.  She was paid through September 4, 2012.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for her attitude in communicating with other employees and for not following company procedures.  
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86-UI-213, August 25, 1986. 

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Com. Dec. 96 2687, February 13, 1997.

The claimant’s supervisor described the claimant’s attitude as argumentative when parts were requested to be ordered.  The claimant explained that because she was tasked with controlling the employer’s inventory for costs and required tracking of parts, she was not always able to simply agree and order a part immediately.  

The claimant’s supervisor discharged the claimant for failing to follow company policy by using the screen shots to track inventory.  The claimant explained that the procedure she required her staff to use was in addition to the company policy and did not take the place of following company policy for removing parts from inventory or tracking the parts to a particular aircraft.

The employer did not establish that the claimant’s behavior rose to the level of insubordination.  The claimant was given a good annual evaluation and a raise and promotion four months before she was terminated.  The employer did not establish that the claimant was warned that her job was in jeopardy if her performance did not improve.
The Tribunal concludes that the claimant’s discharge was for reasons other than misconduct.  The penalties of AS 23.20.379 are not appropriate.  The potential disqualification dates will be modified to reflect that the claimant became separated from the employer on September 4, 2012, the last date for which she was paid.
DECISION
The determination issued on September 18, 2012 is REVERSED and MODIFIED. Benefits are allowed for the weeks ending September 8, 2012 through October 13, 2012, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 1, 2012.
Rhonda Buness

Hearing Officer
