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CASE HISTORY

The claimant timely appealed a September 27, 2012, determination that denied benefits under AS 23.20.378(c) and 8 AAC 85.350. The issue is whether the claimant is available for full-time suitable work while attending school and whether the claimant is eligible for a waiver of availability while attending a training program. 
FINDINGS OF FACT

The claimant established an unemployment insurance claim effective September 2, 2012.  The claimant is attending Universal Technical Institute in Avondale Arizona.  The school is a private, for-profit institution.  The claimant is pursuing an associate’s degree in automotive and industrial diesel mechanics.  The claimant began training on September 10, 2012.  The current term will end on April 15, 2013.  The claimant attends classes from 2:00 pm to 8:15 pm Monday through Friday.  The classes are strictly related to skills the claimant will use as a mechanic, and do not include academic subjects such as English or math classes.  
The claimant voluntarily quit his last work to relocate and attend school.  The claimant had been employed as a day laborer for Tanana Chiefs Conference and was promoted to the position of housing field coordinator when another employee was separated from work.  He had no training or experience in that type of work before he was hired.  He learned his job duties, which consisted of ordering building supplies for the employer’s weatherization projects, on the job by trial and error.  After he was hired, the claimant attended some weatherization classes that were available to the general public and were not specific to his job duties. The claimant decided to quit work to attend school because he did not feel he could advance without obtaining further skills.  He believes better pay and a large job market will provide him with better earning potential when he completes the training.  
The claimant is available for work from 8:00 am to noon Monday through Friday and an additional 4-6 hours per day on the weekends.  He is willing to accept work for up to 30 hours per week.  The claimant is willing to accept work as a cook, which is a field he has experience in.  The claimant believes he is registered with Arizona Workforce but he is not actively seeking work at this time because he is still getting used to his training program.   
PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting week credit or benefits dfor a week of unemployment if for that week the insured worker is able to work and is available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

AS 23.20.382 provides in part:PRIVATE 

(a) Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.
8 AAC 85.356. Able and Available for Suitable Work: Attendance at Training
A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified; and

(3) the claimant;
(A) while working full-time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;
(B) began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or
(C) is willing and able to change the training schedule or leave the training to accept suitable work.
8 AAC 85.200 provides, in part:PRIVATE 


(b)
The director shall approve training for a claimant if



(1)
the claimant needs training to




(A)
overcome immediate barriers to reemployment, including disability, obsolete skills, or lack of work search skills;




(B)
remain employable in the claimant's customary occupation;




(C)
end a pattern of employment in temporary, casual, or unskilled work and increase skill level, earning power, or employment opportunities; or




(D)
obtain a necessary occupational safety and health certification;



(2)
the training is




(A)
a vocational training or retraining course;




(B)
taken on the full time schedule offered by the training provider; and




(C)
is not a home-study or correspondence course;



(3)
a surplus of qualified workers in the training occupation does not exist in the geographical area in which the claimant is seeking work; and

(4) the claimant has the aptitude to successfully complete the training.

d) 
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.
CONCLUSION

The claimant in this case is attending a private, for profit institution, seeking an associate’s degree in diesel mechanics.  
In Gatrell, the Commissioner of Labor held that a for-profit business cannot be an “institution of higher education” as defined in AS 23.20.520, whether a claimant is attending classes that are academic in nature or vocational in nature:

The crux of this issue lies in defining "institution of higher education" as specified in AS 23.20.520. In section (14D) of that statute it defines educational institution as " . . . . a public or other nonprofit institution . . . ." The Department therefore must declare that claimants who are attending Charter College, a for-profit institution, must not be denied benefits under AS 23.20.378(c). Regardless of its mission and the fact that it confers degrees, Charter College is not an "institution of higher education" under the statute. This is true whether students are taking what would normally be considered academic courses or not. If the claimant is otherwise eligible, benefits must be allowed. Because of this change in precedent, the claimant is allowed benefits without penalty under AS 23.20.378(c) while he attended Charter College. Gatrell Comm. Dec. 01 0859, August 20, 2001.

The training being taken by the claimant in this case must be considered vocational training, despite the fact that he is pursuing an associate’s degree, and his eligibility for benefits will be considered under AS 23.20.382.
The claimant is only willing to work up to 30 hours per week and is not actively seeking work at the time of this hearing, which indicates that he is not available for full time work while attending training.  

AS 23.20.382, above, states that benefits may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work.
Regulation 8 AAC 85.200(b)(1)(C), above, states the director will approve training for a claimant who needs vocational training to end a pattern of employment in temporary, casual, or unskilled work and increase skill level, earning power, or employment opportunities.  The regulation further states in (d) that the director will approve training for a claimant who leaves unskilled work to attend training.
In Bell, Com. Dec. No. 95 1382, July 20, 1995, the Commissioner set new policy as follows:

ESD has adopted a procedure which uses the worker function ratings in the U.S. Department of Labor's Dictionary of Occupational Titles (DOT) to determine the skill level of a job. Each occupation is assigned a nine digit code that reflects, among other things, the complexity and required skill level of the occupation. The fourth, fifth, and sixth digits of the code address the way in which the occupation handles "data", "people", and "things", respectively. The value of each digit shows relative "skill" --the larger the number, the lower the "skill". The ESD rule of thumb says that the value of the fourth, fifth, and sixth digits must be "6", "7", and "6", respectively, to qualify as "unskilled".

The claimant's last work was as a garbage truck driver. He was assigned a DOT code of 905.663-101. The description for the position given to that code, he agrees, meets the definition of the job he filled. He worked for the employer for nearly two and a half years and learned the position through on-the-job training. A common-sense view of that occupation leads us to conclude it is closer to an "unskilled" occupation than a "skilled" class, but the common-sense view conflicts with the DOT code. 

Until a new policy based on a more objective way of judging an occupation's skill level can be developed, we will not entirely reject the long-standing method of applying the DOT code. However, we will not allow the DOT code to override a subjective judgment of skill level, where the subjective judgment appears to be more accurate and more in keeping with the remedial and work force development purposes of this regulation. This claimant's last work should be considered "unskilled", and he should be eligible for the waiver of availability…
As the hearing record fails to include a DOT code for a housing field coordinator, the Tribunal will rely on its subjective judgment, as in Bell, above, to determine whether the job in which the claimant worked was skilled or unskilled.

The claimant learned the job tasks specific to his employment through trial and error while on the job. A common sense approach leads to a conclusion that his work was unskilled. Before his last position, the claimant was employed as a day laborer, also an unskilled position.
Based on the above, the claimant quit unskilled work to attend vocational training because the training will end a pattern of temporary, unskilled work and increase his skills and earning power.  The claimant is not required to be available for work while attending the training under AS 23.20.382.

DECISION

The determination issued on September 27, 2012 is REVERSED. Benefits are allowed for the weeks ending September 8, 2012 through April 20, 2013.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on November 16, 2012.
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