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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 12 2594  Hearing Date: November 21, 2012
CLAIMANT:
ESD:
DERRICK J HOLLAND
BPC – WADE GODFREY
CLAIMANT APPEARANCES:
ESD APPEARANCES:
Derrick J. Holland
Wade Godfrey

CASE HISTORY
The claimantfillin "" \d "" timely appealed an October 9, 2012fillin "" \d "" determination that reduced benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360, denied benefits under AS 23.20.387 and held the claimant liable for an overpayment of benefits under AS 23.20.390, including penalty amounts. 

The issues are whether the claimant:
· had work and earnings during the weeks claimed, 

· intentionally withheld his work and earnings in order to receive unentitled benefits, 

· is liable to repay unentitled benefits, including penalties.


FINDINGS OF FACT
The claimant’s second consecutive unemployment insurance (UI) claim was effective November 21, 2010 to November 19, 2011. His weekly benefit amount on that claim was $256. He could earn up to $391.33 in gross wages per week and still qualify for partial unemployment benefits. 

The claimant’s third consecutive unemployment insurance claim was effective November 20, 2011 to November 17, 2012. His weekly benefit amount on that claim was $226. He could earn up to $351.33 in gross wages per week and still qualify for partial UI benefits. 

The Division mailed the claimant an unemployment insurance claimant handbook that provided detailed filing instructions each time that he opened a new claim. A copy of the handbook is also available online. 

The claimant filed his biweekly claim certifications via the Internet. The Internet claim certification asks the question, “Did you work for any employers?” The response choices are simply, “YES” or “NO.” If a claimant answers “YES,” additional instructions are provided that state, in pertinent part:

“Under state law, the amount of benefits payable to an individual for a week shall be reduced by 75% of the wages earned by the individual during the week that are in excess of $50.

Enter hours and wages for each day you worked. You must enter gross wages (dollars and cents) for the work you performed, even if you have not been paid.”

Claimants must certify that the answers provided on the Internet claim certification are true and correct and reminds claimants there are penalties for providing false information. 
During the weeks ending March 12, 2011 through April 2, 2011, the claimant worked as a dump-truck driver for Alaska Trailblazing. He earned $22 per hour, and his last day of work for the snow removal season was April 2, 2011. When the claimant filed online for those weeks, he answered “NO” to the question, “Did you work for any employers?” 
On October 17, 2011, he returned to work for Alaska Trailblazers. He filed claim certifications online for the weeks ending October 22, 2011, October 29, 2011 and November 12, 2011. He answered “YES” to the question, “Did you work for any employers?” He reported the hours he worked each week. However, he calculated his gross wages incorrectly. His benefits were reduced because of his earnings, so he decided to stop reporting his work after November 12, 2011 so that he could get UI benefits: he needed the money. He filed for the weeks ending November 19, 2011, November 26, 2011 and December 3, 2011; he did not report his work. 

The claimant worked through December 5, 2011. On December 7, 2011, he filed his new claim application online. He reported he was “laid off” on November 12, 2011 because that was the date the crew went from regular/scheduled shifts to on-call status. He did not report his work after November 12, 2011 because he wanted his UI benefits. He continued to file biweekly claim certifications online while working on call for Alaska Trailblazing until March 24, 2012. He did not report his work during any of those weeks because he needed his UI benefits. 
The Benefit Payment Control Unit receives quarterly cross-match reports comparing wages paid by employers to wages reported by unemployment insurance claimants. As a result of the cross-match report, wage audit forms were sent to Alaska Trailblazing and an investigation was opened to determine the reason for the discrepancy in wage reports of the claimant and the employer. 

The claimant does not dispute the Summary of Weeks or the employer’s reported wages listed below. 

Benefit Week
Clmt Report
Employer

   ER Report

	3-12-2011
	                    -   
	AK Trailblazing
	 $ 210.00

	3-19-2011
	                   -   
	AK Trailblazing
	$  320.00

	3-26-2011
	                   -   
	AK Trailblazing
	$  757.50

	4-2-2011
	                   -   
	AK Trailblazing
	$  257.50

	10-22-2011
	$80.00
	AK Trailblazing
	$1391.50

	10-29-2011
	$100.00
	AK Trailblazing
	$1207.25

	11-12-2011
	$110.00
	AK Trailblazing
	$ 266.75

	11-19-2011
	                   -   
	AK Trailblazing
	$  225.50

	11-26-2011
	                   -   
	AK Trailblazing
	$  352.00

	12-3-2011
	                    -   
	AK Trailblazing
	$  390.50

	12-10-2011
	                   -   
	AK Trailblazing
	$  165.00

	12-21-2011
	                    -   
	AK Trailblazing
	$  693.00

	12-31-2011
	                    -   
	AK Trailblazing
	$  561.00

	1-7-2012
	                    -   
	AK Trailblazing
	$  503.25

	1-21-2012
	-            
	AK Trailblazing
	$  943.25

	1-28-2012
	-            
	AK Trailblazing
	$  187.00

	3-3-2012
	-
	AK Trailblazing
	$ 932.00

	3-10-2012
	-
	AK Trailblazing
	$  242.00

	3-17-2012
	-
	AK Trailblazing
	$  264.00

	3-24-2012
	-            
	AK Trailblazing
	$  434.50


The claimant cited three reasons that he chose not to report his work during the weeks at issue: 1) he did not know how to report his work and earnings; 2) he was not getting paid for the work until the end of each season; and 3) he needed the money. 

The claimant maintains that he tried to call the claim center to ask questions about reporting wages several times, but the wait times were excessive. He did not try to read the handbook online for clarification. 

PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:

(a) An insured worker is disqualified for benefits for the week with respect to

which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b) A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….

CONCLUSION
Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. There is no dispute the claimant had earnings from Alaska Trailblazing during the weeks under review. His benefits must be reduced accordingly.
The next issue is whether or not the claimant knowingly made a false statement or misrepresentation in connection to his claim.

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must
PRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

The record clearly established that the claimant made false statements regarding his work and earnings on his Internet claim certifications and his new claim application. His work and earnings were material facts to his claim. 
His fillin "" \d "" contention that he did not fraudulently withhold material facts for the weeks in question is without basis. The question regarding work is clear and unambiguous--"Did you work for an employer?" There is no misunderstanding in this simple question. Furthermore, the few weeks that he did report his work, his benefits were reduced, and he admitted that he stopped reporting his work at that point because he needed the money. 

Based on the above, the claimant knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. He is liable for the overpayment, including penalties.


DECISION
The determination issued on October 10, 2012fillin "" \d "", is AFFIRMED. fillin "" \d ""Benefits are REDUCED pursuant to AS 23.20.360fillin "" \d "" for the weeks ending March 12, 2011 through April 2, 2011 and the weeks ending November 19, 2011 through January 7, 2012, the weeks ending January 21, 2012, January 28, 2012, March 3, 2012 and 

March 24, 2012. 

fillin "" \d ""Benefits are DENIED pursuant to AS 23.20.387 for the weeks ending March 12, 2011 through April 2, 2011, the weeks ending November 19, 2011 through 

January 7, 2012, the weeks ending January 21, 2012, January 28, 2012, 

March 3, 2012 and March 24, 2012, and for future weeks fillin "" \d ""ending October 13, 2012 through October 5, 2013. The claimant remains liable fillin "" \d ""

fillin "" \d ""for the overpayment pursuant to AS 23.20.390, fillin "" \d ""including penalties.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2012fillin "" \d "".







       Kynda Nokelby
                                  

                Kynda Nokelby, Hearing Officer

