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CASE HISTORY
The claimant timely appealed an October 24, 2012 redetermination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was physically able and available for full-time work. 

FINDINGS OF FACT

The claimant had an unemployment claim effective November 14, 2010 through November 12, 2011. He received various forms of extended benefits and emergency unemployment compensation (EUC) from that claim. 

On September 7, 2012, he completed a test for new claim eligibility; it was the beginning of a new calendar quarter. At that time, the Division requested medical documentation necessary to apply for a base period extension. During a conversation regarding the necessary medical documentation, the claimant misunderstood and thought that he could be eligible for unemployment insurance benefits if he was physically unable to work due to his medical condition. 

The claimant is a campaign veteran and served in Iraq. He sustained injuries to his right knee, his ears, and his feet as a result of his military service. He was also diagnosed with post traumatic stress disorder (PTSD). The claimant’s various injuries have been somewhat resolved since 2010. However, he continues to see physicians, psychologists, and audiologists at the VA Clinic. He reasoned that he could use the time that he was collecting unemployment to attend his appointments and completely resolve his issues. 
On October 9, 2012, the claimant asked his VA doctor to complete the Division’s medical release form. The claimant told his doctor that he was experiencing much more pain that he really was, in order to get the doctor to complete the paperwork the way he thought the Division wanted it. Exhibit 8 is a copy of the release that says the claimant was no longer able to work, in any occupation, from December 26, 2010 through April 25, 2013. He submitted the medical release form to the Division shortly thereafter. 
However, at that same time, the claimant was receiving reemployment services from a VA representative. During September and October 2012, he visited at least two employers each week and submitted his resume for restaurant positions such as food server, cook and bartender. He also applied for work as a grocery store clerk, construction laborer and marine worker - all fields he has experience in. He would have accepted any offer of work. 

In October 2012, he called the Division again to check the status of his claim. At that time, a claim specialist explained that he was required to be physically able to work full time, and his medical release restricting him from work had resulted in an indefinite denial of benefits. 

On approximately October 25, 2012, the claimant began work as a resident monitor for Volunteers of America. He continued to file biweekly claim certifications and reported his work and earnings.  

On November 7, 2012, the claimant visited his doctor again, explained what had happened and asked his doctor to complete another medical release stating the true status of his physical condition. Exhibit 28, an amended medical statement of the same medical provider, indicates the claimant was never physically unable to work full time. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.354 provides in part;

(a) 
A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration. 

CONCLUSION

The claimant in this case gave credible testimony under oath. Initially, he attempted to manipulate the facts to suit the circumstances based on a misunderstanding of his conversation with a claim specialist about a base period extension. While the Tribunal does not condone manipulating the facts to suit the circumstances - the sworn testimony establishes that he was/is physically able to work full time without limitations. He registered for job search assistance with the VA; he was actively seeking full-time work in a number of fields for which he has experience and training; and he obtained work that began October 25, 2012 as a result of his job search efforts.  


DECISION
The redetermination issued on October 24, 2012 is REVERSED. Benefits are ALLOWED beginning with the week ending September 8, 2012, if otherwise eligible. 
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APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 20, 2012.







       Kynda Nokelby






       Kynda Nokelby, Hearing Officer

