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CASE HISTORY

The claimant timely appealed a November 1, 2012 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer in April 2011. She last worked on September 14, 2012. At that time, she worked full time as a counselor I. 

The claimant was required to take have an HIV screening for her work. After obtaining the results of her HIV screening, the employer asked her to have a second screening. During the second screening, the person administering the screening told the claimant that another employee had asked “a bunch of questions” about the claimant. Also, the claimant heard rumors that other workers were talking about her in the lunch room insinuating that she had HIV. 

Beginning September 18, 2012, the claimant attended unpaid alcohol and drug counselor training sponsored by the STEP program in Anchorage. During the training, the claimant sent an email to her supervisor stating her concerns. Her supervisor replied that she would look into the situation and get back to the claimant. 

On September 24, 2012, while the claimant was away in training, she thought about the situation and decided she needed to quit work. She felt if she stayed in the work environment with gossiping coworkers, “things would get out of hand,” meaning there would be arguments. She did not think her supervisor was doing anything about the situation because the supervisor had not gotten back to her. She was not aware of any personnel office or human resource office that she could take her concerns to. 

On September 24, 2012, the claimant submitted a resignation letter to her supervisor stating that she would not be returning to work as scheduled on October 8, 2012. She completed the training program but did not return to work. 

On November 13, 2012, the claimant accepted another counseling position with the employer. However, she works on a different floor of the building and has no contact with the employees involved in the alleged gossip. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving. Luke, Comm’r Dece, 00 2296, March 12, 2001. 
It is understandable that being talked about inappropriately by fellow employees offended and upset the claimant. However, what must be decided is whether the alleged gossip created a “hostile work environment.”  

In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court recently concluded:

In essence, this court must look at the evidence presented by the

Parties in the record and determine if the agency's final factual

finding of a hostile work environment exists. Smith v. Sampson, 816

P.2d 902, 904 (Alaska 1991)….

An employee must objectively establish "a pattern of ongoing and

persistent harassment severe enough to alter the conditions of

employment" to succeed in a hostile work environment claim. Draper

v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The

Department's presumption in benefits denial appeals is that the

Employee left without good cause. It is the claimant's obligation to

overcome this presumption….

The record lacks sufficient evidence to establish that the treatment of the claimant’s fellow workers significantly altered the conditions of her employment. The claimant was not subjected to abuse, harassment or unreasonable discrimination. Furthermore, the claimant did not allow the employer ample time to address and resolve her concerns; she quit while she was away from the office in training. 

Therefore, the claimant has not shown that she had no other alternative but to quit work on September 24, 2012 – the date she submitted her resignation. 

The claimant voluntarily quit work without good cause. 
DECISION

The determination issued on November 1, 2012 is AFFIRMED. Benefits are DENIED for the weeks ending September 29, 2012 through November 3, 2012. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 26, 2012.
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