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STATEMENT OF THE CASE

On November 8, 2012, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on February 4, 2011, in Arizona. The claimant last worked on September 18, 2012 in Alaska. At that time, the claimant normally worked full time as a team leader nurse. She was paid an hourly wage.

The claimant was discharged on September 19, 2012, for calling a prescription in to a pharmacy and recapping a syringe. The claimant admitted that she did both.
The syringe contained lidocaine which is injected for the purpose of deadening the nerves locally for patients in the clinic for dialysis. The patients have two insertion points for the dialysis. On some occasions, the patient might require a third injection if the dialysis technician cannot get the needle inserted correctly in one location and has to attempt a second location. The claimant and technicians consider this standard operating procedure. The claimant, on September 18, 2012, recapped the syringe following the second injection on a patient whom the technician was having difficulty inserting a needle. This saved the syringe for a possible third injection.

The claimant called in a prescription to a pharmacy for this same patient upon receiving orders from the patient’s doctor. The claimant is intimidated by this doctor because of his arrogant nature dealing with her. She chose not to argue with the doctor about the employer’s policy of requiring the doctor’s office to call in prescriptions. She followed his order and called in the prescription.

The claimant and other employees had been informed at the first of the month that they were no longer to call in prescriptions for patients. The employer did not inform the doctors of this policy. The claimant is sure the doctor would not have ordered her to call in the prescription had he known of the policy.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 
CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm. Decision 86H-UI-214, September 15, 1986.
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The employer did not appear for the hearing. There is no showing that the claimant’s action of following a standard operating procedure concerning recapping syringes between injections and following the orders of a patient’s doctor is against the best interests of the employer.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 9, 2012, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending September 29, 2012, through November 3, 2012. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 4, 2012.
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