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CASE HISTORY

The claimant timely appealed a November 14, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked approximately five or six days for the employer. Her last day of work was October 15, 2012. She worked from 4:00 p.m. until midnight as a PCA (personal care attendant) in a residential home setting. 

The home the claimant worked in was a three-level house. The claimant cared for three elderly patients suffering from dementia. One of the residents was also considered at risk for falling. The claimant provided basic personal care and respite/chore work for the residents. 

The employer’s rules specify that chore work is not to be performed unless there are two PCAs present because residents must not be left alone and unattended. The claimant understood the rule, and the importance of the rule. 
On October 15, 2012, the claimant left two residents unattended while she went downstairs to put laundry away. The other PCA was just getting off shift and walking out the door as she (the claimant) headed downstairs with the laundry. The claimant was downstairs about five minutes when she heard a noise and went upstairs to investigate. One wheelchair bound resident was in the kitchen but the other two residents were not where she had left them in the living room. 

The claimant found one resident outside without any shoes, and the other resident, who was a fall risk, had gone upstairs and gotten in bed. 

On October 16, 2012, the claimant was discharged for violating the employer’s safety rule by leaving residents unattended while she did chore work. 

The claimant argued that this was her first incident, there were extenuating circumstances, and the employer’s rule was flawed because there might have been times when she had to take a resident to the restroom without another PCA present; she feels she should have been warned. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. ESD Benefit Policy Manual, MC 485.05-1.

The employer’s rule that PCA’s leave the chore work for times when more than

one PCA is on duty was reasonable. The claimant clearly understood the rule

and the importance of the rule. The claimant saw the other PCA walking out

the door to leave when she was heading downstairs to put laundry away, and

she stayed downstairs for at least five minutes, which clearly violated the

employer’s rule and put the residents at risk. 

Therefore, the claimant knowingly violated the employer’s rule, and the

potential injury to the employer was clear. Accordingly, the claimant was

discharged for misconduct connected with the work.  
DECISION
The determination issued on November 14, 2012 is AFFIRMED. Benefits are DENIED for the weeks ending October 20, 2012 through November 24, 2012, if otherwise eligible. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 17, 2012.
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      Kynda Nokelby, Hearing Officer

