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STATEMENT OF THE CASE

On January 11, 2013, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on March 28, 2010. The claimant last worked on December 4, 2012. The claimant normally worked full time as a sales specialist. The claimant was paid hourly wage.

The claimant’s duties also included duty as a manager. He was a “key carrier” for the employer. The claimant was trained in loss prevention and duties as a key carrier. One of the requirements as a key carrier was to maintain the keys on one’s person continuously. The claimant signed that he was aware of his duties as a key carrier.

On November 29, 2012, the claimant was busy on the phone with a possible security issue. He also had several customers that he was working with. Another sales associate needed a high end laptop computer that was locked in the secure area. The claimant could not get another management member to help the sales associate. The claimant was about five feet away from the door of the secure area. He gave his keys to the sales associate who retrieved the laptop and returned his keys.

The action of the claimant was observed by another associate. The other associate reported the claimant giving his keys to the sales associate to a member of management. The claimant was discharged on December 4, 2012.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.
CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm. Rev. No. 82H-UI-051, March 31, 1982.
The definition in Lynch has been codified in Regulation 8 AAC 85.095(d)(1) and is very similar in wording. 

The evidence as presented shows that the claimant made a good faith error in judgment when he gave his keys to an associate to retrieve a laptop to sell to a customer. The claimant was within a few feet of the door and could observe the associate. The claimant’s intent appears to be to satisfy a customer while helping other customers and preventing a security issue.
The employer has not shown that the claimant was acting willfully and wantonly against its best interest.

It is the conclusion of the Tribunal that the employer has not shown that the claimant was discharged for work related misconduct.

DECISION

The notice of determination issued in this matter on December 18, 2012, is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending December 8, 2012 through January 12, 2013.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 6, 2013.
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