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CASE HISTORY

The employer timely appealed a December 24, 2012 determination that allowed benefits without disqualification under AS 23.20.379(a)(1) on the ground that voluntarily quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or whether she was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on June 12, 2012. She last worked on October 22, 2012. At that time, she worked part time as a sales associate. 

The claimant was discharged after her fourth consecutive day of unexcused absence which was October 31, 2012. The reason for the absence was illness substantiated by several doctor’s visits. However, the claimant was unable to provide specific dates that she saw her doctor, dates that she spoke to Aaron, Dennis and Sandra, dates she called and left messages regarding her absence or dates that she turned in her paperwork. 

The claimant believed she had applied for a leave of absence (LOA) and understood that there was a good possibility that her LOA might not be granted. She did not attempt to follow up with personnel or human resources (HR) about her LOA paperwork.  

ARGUMENT OF THE PARTIES

Claimant’s Argument

The claimant suffered from hyperthyroidism and dehydration which caused her to pass out. She saw a doctor about her condition the day after her last day of work. Her doctor recommended that she work less hours and fewer days of the week for approximately four weeks. She also recommended no lifting over five pounds. 

On the claimant’s next scheduled workday, she called the employer’s toll free attendance line to report that she would not be in. She maintains that she also spoke to an assistant department manager (Dennis) and her department manager (Aaron), and Aaron told her to “get better; he would take her off the schedule.” The claimant maintains that she asked about a leave of absence (LOA), and Aaron told her to speak to personnel (Sandra), and that Sandra gave her the LOA paperwork to complete and turn in. She turned the paperwork into the personnel “drop box” on about November 1, 2012. 

On November 11, 2012, the claimant obtained a doctor’s note releasing her to work, and she started calling Aaron to see when she could be put back on the schedule. She called and left messages with the electronics department several times over the next four weeks. No one returned her calls. 

On December 14, 2012, the claimant went to the store and Aaron told her that she would need to reapply; her LOA had been denied, and she was terminated from the employer’s system. She opened her unemployment insurance claim immediately thereafter. 
Employer’s Argument
The claimant was absent from work on October 22, 2012, October 23, 2012, October 24, 2012, October 25, 2012, October 27, 2012, October 29, 2012 and October 30, 2012. The employer’s records indicate the only shift the claimant called out for was on October 23, 2012.  

Dennis was on LOA at the time the claimant alleges to have spoken to him; Aaron contacted the human resource director to request permission to terminate the claimant because she missed four consecutive shifts without notice; Sandra denies ever speaking to the claimant or giving her LOA paperwork; the employer never received any LOA paperwork or medical documentation from the claimant; and finally, Sandra is the only person in personnel and the only person who checks the “drop box.” 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                               worker's last work.

8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

“A discharge is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment.” Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

“As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).

The claimant in this matter did not intend to quit her job; she believed was on a leave of absence. She was no longer employed effective November 1, 2012, when her absence due to illness caused her employer to release her from its’ database. At that point, the claimant did not have the choice of remaining in her employment. The employer, in effect, took the action that resulted in the separation. Therefore, she was discharged, and the next issue is whether the discharge was for misconduct connected to the work. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Commr. Dec. 86-UI-213, August 25, 1986. 

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The preponderance of the evidence establishes that the claimant was discharged for reasons other than intentional misconduct. Whether the claimant followed the proper procedures for requesting a leave of absence is not the salient point; she was terminated for missing four consecutive shifts without notice, and her testimony was slightly more convincing on that point. 
Aaron did not appear at the hearing to provide sworn testimony. His written statements in the hearing record are considered hearsay, and hearsay is insufficient to overcome direct sworn testimony. The claimant’s direct sworn testimony is that she notified her department manager of her medical condition and her absence, and he assured her he would remove her from the schedule. Absence due to illness with notice is not misconduct connected with the work. 

DECISION

The determination issued on December 24, 2012 is MODIFIED and AFFIRMED. Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) for the weeks ending November 3, 2012 through December 8, 2012, if otherwise eligible. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 12, 2013.
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