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STATEMENT OF THE CASE

On February 5, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on July 7, 2011 and last worked on December 29, 2012. At that time, the claimant normally worked full time as an operations clerk. She was paid an hourly wage.

While employed with the employer, the claimant sought counseling from her immediate supervisor and coworkers concerning the abuse she was receiving from her spouse. The claimant’s spouse was in the Army. He had been deployed overseas on several occasions. The claimant’s supervisor noted that on several occasions that the claimant reported to work in tears. The supervisor also noted that the claimant’s spouse would verbally abuse the claimant over the phone at work.

The claimant attempted to get the spouse to attend counseling with her, but he refused. She attended counseling. She noted that the verbal abuse was being picked up by her son. The son began to show disrespect and used language similar to his father’s when addressing his mother.  The claimant began to seek other work away from her spouse. On December 28, 2012, the claimant left her employment to relocate to an area closer to her family.

The claimant had secured a job through the Army Corps of Engineers prior to leaving her employment. Upon arriving in the area of the job with the Corps of Engineers, the claimant learned that the offered salary was not going to be sufficient to cover her living expenses. She did not begin the job but relocated to the area in which her family resides.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

Leaving work because of an abusive spouse may be with good cause.  The abuse must be real, not imagined.  Usually, the worker must make reasonable efforts to have the abuser restrained.  However, the reality of such a situation is that, although a potentially violent person can be warned, the person cannot be restrained until the violence has occurred.  Therefore, it is not required that a person in fear of bodily harm as evidenced by past repeated action remain in the area, or necessarily seek legal sanctions before leaving, if the person believes that such sanctions would be ineffective.  However, there must have been a previous pattern of abuse, or definite and present threat of bodily harm.

In a prior decision by the department, a claimant had quit her job to move from the area due to harassment by her ex‑husband.  Her ex‑husband had been physically and mentally abusive to her over a long time, and she had obtained three restraining orders against him.  She did not feel that she could live safely in the same town with him and that prompted her to quit her job and relocate. The Commissioner held that her fear of physical harm was well founded, that she had examined alternatives to resolve the problem before quitting, and therefore she voluntarily left her employment with good cause.  Hancock, Comm. Dec. 88H‑UI‑039, May 25, 1988.

Although in this case, the claimant’s spouse had not been physically abusive to her, the mental and verbal abuse can also be damaging, especially to young children. The claimant and her supervisor noted the actions of her son mimicking the spouse. The claimant attempted to resolve the situation by attending counseling with her husband, however, the husband refused to attend the counseling.  Under the circumstances, the claimant had good cause to leave work at the time that she did.

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work with good cause.
The record contains insufficient evidence to determine if the work the claimant refused from the Corps of Engineers was suitable or refused with good cause. 

DECISION

The notice of determination issued in this matter on January 31, 2013 is REVERSED. Benefits are allowed for the weeks ending January 5, 2013 through February 9, 2013.  The three weeks of benefits are restored, and the decision will not interfere with the claimant’s eligibility for extended benefits. The matter of refusal of work is REMANDED to the claim center for investigation and determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 1, 2013.


Tom Mize

Hearing Officer

