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STATEMENT OF THE CASE

On February 15, 2013, the employer timely appealed a January 17, 2013 notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on January 8, 2006. The claimant last worked on December 9, 2012. The claimant normally worked 40 hours per week as a fuel center clerk. The claimant was paid an hourly wage.

On November 29, 2012, a loss prevention manager was conducting a video surveillance of the fuel center where the claimant was employed. The fuel center had experienced cash shortages. During the video observation, the loss prevention manager observed the claimant ring up a package of cookies for his own consumption and pay for the purchase with a credit or debit card.
The employer’s policy is that employees cannot ring up their own or an immediate family member’s purchase. The employee must have another employee ring up the purchase. The claimant was aware of this policy and had signed a document in March 2012 acknowledging that he was aware of the employer’s policies.

The claimant had missed breakfast that morning. At 8:30 a.m. he had been at work about two hours. He believed that no other employee was available to come sell him the cookies or to relieve him for a break. It was usually after 9:00 a.m. before he got a break. On some occasions, the claimant did not get a break in the morning. The claimant did not call the store for someone to come out to sell him the cookies or to relieve him for a break. He rang up the cookies and paid with a credit or debit card so that the cash drawer would not open. He did the purchase this way, in case there was a question of cash shortages, he would not be blamed in this transaction.

The loss prevention manager continued his video observance and investigation into the shortages in the fuel center. He did not report the incident at the time it occurred because the employer put investigations into shortages at a higher priority than policy violations. The loss prevention manager completed his investigation on December 7, 2012. He reported the self purchase by the claimant to the store director on or about December 8, 2012. No other incidents occurred involving the claimant or any action on his part that was a violation of the employer’s policy.
The store director met with the claimant on December 9, 2012. The claimant had worked for four hours when the meeting occurred. This was the first time the claimant and store director were at the store at the same time following the store director’s knowledge of the incident of November 29, 2012.

During the meeting with the store director, the claimant admitted that he had purchased the cookies and had rung the cookies up himself. He told the store director that he was aware that his self purchase was against the employer’s policy. He was suspended pending communication with the employer’s corporate headquarters. He was discharged on December 13, 2012.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.
CONCLUSION

In Bjork, Comm. Dec. 12 1165, August 30, 2012, the Commissioner stated in part:


The Tribunal reasoned that the event that triggered the claimant’s 
discharge was that his replacement was available to start work the next 
day, stating:  “The fact that the replacement was available to start work 
does not constitute misconduct on the claimant’s part.”  Yet, the Tribunal 
had already concluded that the claimant’s acts of deceit did meet the 
definition of misconduct, and this is the reason the employer was hiring 
his replacement in the first place.


The Tribunal cited a case decided by the Department in Smith, 
Commissioner Review 9122251, January 6, 1992. That case basically 
concludes that if a discharge occurs too distant in time from the act that 
caused it, then it may be other reasons that caused the discharge. It 
states, in part: “A lengthy delay between the act and the discharge is one 
piece of evidence in determining whether the act was the cause of the 
discharge.” In the present case we believe the employer has provided a 
very plausible explanation for its delay in replacing the claimant that 
does not diminish the employer’s reasons for his discharge. Accordingly, 
we hold that the disqualifying provisions of the statute apply.

As in Bjork, the employer has provided a plausible reason for the delay from the claimant’s action on November 29, 2012, until December 9, 2012 before suspending and ultimately discharging the claimant. The loss prevention manager was following the employer’s protocol in completing a shortage of cash investigation before reporting a policy violation. The store director confronted the claimant regarding his actions within a day of learning of the incident. As in Bjork, the reason for the claimant’s discharge was a violation of the employer’s policy of which the claimant was aware, thus meeting the definition of misconduct in Regulation 8 AAC 85.095. No intervening incidents occurred on which the discharge could hang.
It is the conclusion of the Tribunal that the employer has shown that the claimant was discharged for work related misconduct.

DECISION

The notice of determination issued in this matter on January 17, 2013 is REVERSED.  The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending December 15, 2012 through January 19, 2013. The claimant’s benefits are reduced by three times the weekly benefit amount, and the claimant may be held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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