13 0474
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION
Docket No. 13 0474  
Hearing Date: March 12, 2013
CLAIMANT:
EMPLOYER:
CHRISTOPHER M CAIRNS
NAMI JUNEAU

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Christopher Cairns
Dov Gartenberg

Katie Chapman

ESD APPEARANCES:

None
CASE HISTORY

The employer timely appealed a February 8, 2013, determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.  

FINDINGS OF FACT

The claimant began work for the employer on August 27, 2011. He last worked on October 12, 2012. At that time, he worked full-time as a community based services coordinator.
The claimant was initially responsible for the employer’s community outreach, intervention and suicide prevention programs.  Starting in July 2012, the claimant agreed to accept new job duties with a corresponding increase in pay. The new duties involved the claimant heading a crisis response team to reach out to survivors of suicide.  

The matter of the claimant’s raise and how he would receive it was not decided at the time the claimant accepted the new job duties and it continued to be unresolved pending action by the board of directors at the time the claimant resigned.  
The claimant dealt with suicide survivors who complained that not enough had been done to help their family members, and told him graphic details about their loss.  The claimant became depressed and began feeling a sense of failure and that there were horrible consequences for his failure. The claimant had himself been hospitalized after a suicide attempt in the past.
In August, the claimant’s first experience heading the crisis response team followed the suicide of a person he knew personally. Following this, the claimant began feeling overwhelmed by the responsibility of his position. He experienced anxiety and panic attacks.  The claimant’s supervisor, a mental health professional, was concerned about the client’s mental health and urged him to seek counseling.  She was aware of his past mental health history. The claimant declined counseling because his position required him to work with local mental health counselors and he felt seeking counseling locally would undermine his position with them. The claimant’s supervisor contacted the claimant’s girlfriend and urged her to get the claimant to counseling.
A day or two before the he resigned, the claimant was a guest on a local radio call-in show where suicide was the subject.  He began feeling overwhelmed and panicked by the responsibility of answering questions with such a wide audience and the potential consequences misspeaking. He decided he had over-estimated his ability to deal with the emotional burden of the job.  He resigned on October 16, 2012.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;
(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
The claimant in this case voluntarily quit work because he was becoming increasingly depressed and anxious about the increased emotional burden the nature of the work was placing on him.
The Alaska Supreme Court held, in Westcott:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability. A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it. As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone…is not suited for work…he [may] nonetheless [be] capable of performing it’…. To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet….

Cases in other jurisdictions support this distinction, between capability and suitability. For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery form alcoholism. The court held that Israel qualified for benefits even though her physician had released her back to work.

Westcott v. State Department of Labor, 996 P.2d 723 (Alaska, February 18, 2000).

The claimant in this case had not been advised to quit work by a medical professional.  However, he knew the stress of the work was taking too big a toll on his mental health.  The claimant was subjected to graphic details surrounding suicides, had to respond professionally after the suicide of a personal friend, and panicked at the possible repercussions of improperly advising people in suicidal situations. The work would be expected to bring a high level of emotional stress; however, the claimant’s personal history made him particularly susceptible to that stress and it placed him in a possibly dangerous mental state.
The claimant’s professional relationship with the local mental health professionals made it difficult for him to seek needed counseling while he was employed.  His supervisor was concerned enough about the claimant’s mental health to contact his girlfriend, indicating a serious problem.
The Tribunal concludes that the work was not suitable for the claimant.  The penalties of AS 23.30.379 are not appropriate.

DECISION
The determination issued on February 8, 2013 is AFFIRMED. Benefits remain allowed for the weeks ending October 20, 2012 through November 24, 2012, if otherwise eligible. The three weeks will not be reduced from the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 19, 2013.
Rhonda Buness

Hearing Officer
