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STATEMENT OF THE CASE

On December 28, 2012, the claimant timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause, or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant worked for the employer as a truck driver from October 15, 2012 until November 13, 2012. The claimant was dispatched to this position by his union, The Teamsters, Local 959. His dispatch card said that he would be paid $21.57 per hour plus $0.47 per mile.
The claimant was to have been paid on the 10th and 25th days of each month after a month’s employment. When he did not get his paycheck the first time, he inquired about it and learned that he had not completed a time sheet. This was the first that the claimant knew about a time sheet. 

When the claimant did receive his paycheck, he learned that he was not being paid an hourly rate, but only $0.53 per mile. Often he would be required to come in several hours early to prepare for a road trip. He would not be paid for those hours when he was not actually driving. When he pointed this out to his union, his union merely acknowledged that they had made an error. The claimant did not receive a written employment contract from the employer.  Had he known he would not have an hourly rate, he would not have accepted the dispatch.
The claimant also had concerns about safety. He cited bad air brakes and a lack of side lighting on the trailer he was pulling. He pointed out these deficiencies to the employer several times but without success. He did not file a complaint with the State’s Office of Safety and Health Administration.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:
(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION

The claimant had good cause to leave this employment. He was promised an hourly wage plus mileage, but paid only mileage, and the equipment he was required to use was unsafe. Both of these create good cause under 8 AAC 85.095(3).
It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on November 29, 2012 is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed benefits for the weeks ending November 17, 2012 through December 22, 2012 so long as the claimant is otherwise eligible. The reduction of the claimant’s benefits is restored, and the claimant is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 13, 2013.


Dan A. Kassner
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