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STATEMENT OF THE CASE

On February 26, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on January 14, 2013 and last worked on January 18, 2013. At that time, the claimant normally worked full time as a lift truck technician.  He was paid an hourly wage.

On January 17, 2013, the claimant was three minutes late for the morning meeting. The general manager joked with the claimant about staying an extra three minutes later that evening to make up for being late. The employees laughed. The claimant did not appreciate being the butt of the joke. 
On January 18, 2013, the claimant was on time for the meeting but was standing apart from the rest of the employees. The general manager asked the claimant to step forward, then told him to stop, then asked him to back-up. The other employees laughed at the humor. The claimant was upset at being the butt of the joke and told the general manager that “this s—t is going to get old very quick.” The general manager told the claimant to report to his office after the meeting that morning.
The claimant reported to the general manager’s office following the meeting. The general manager told the claimant that he needed to change his attitude or the general manager would change his environment. The claimant recalled the statement to be that he was fired. He did not believe he had a choice to remain employed. The claimant gathered his tools and left.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm. Dec. 87H-UI-265, September 29, 1987. Alden, Comm. Dec. 85H-UI-320, January 17, 1986.
The nature of a worker's separation is dependent upon whether the employer or the worker was the “moving party” (that is, the party, who having a choice to continue the employment relationship, acted to end it). The moving party is not necessarily the party who initiated the chain of events leading to the work separation. 
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The Tribunal concludes that the claimant was the moving party in this separation. The testimony of both the general manager and the additional witness for the employer was that the general manager gave the claimant a choice to change his attitude and remain employed or to be fired for not changing his attitude. The claimant chose to leave rather than change his attitude.
It must now be determined whether the claimant had good cause for leaving his employment.

In Collins, Comm. Dec. 97 2913, April 8, 1997, the Commissioner of Labor denied benefits holding:


The claimant's grievance letter raised three issues on which good cause for the quit depends:  whether the employer's management practices created an intolerable working environment; whether the supervisor's specific conduct amounted to abuse, hostility, or unreasonable discrimination; and whether the employer failed to grant a raise in accordance with an express promise. 


The regulation measures good cause against the standard of the average reasonable person. Good cause cannot be determined on a subjective basis with respect to the particular applicant for benefits. The reasons must be such that a reasonable and prudent person would be justified in quitting his job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.  


In this case, none of the objectionable management practices gave the claimant a compelling reason to leave work. They were within the employer's authority to assign and direct work. This included assigning some of the claimant's duties to other employees. The management practices were at worst confusing or contradictory at times, but  the claimant was given further direction on procedures and practices he did not understand. At any rate there is no evidence of illegality or of working conditions exceeding a tolerable level of stress, misunderstood directions, and interpersonal friction. There is a range of acceptable management practices, just as there is a range of acceptable employee performance, and the management practices in this case were not "abnormal" under the Roderick test. We conclude that the practices alone would not have caused the average reasonable and prudent worker to quit.


A supervisor's hostility, abuse, or unreasonable discrimination does give a worker good cause to quit, provided the worker attempts to resolve the matter. In Townsend, Commissioner Review No. 95 1844, October 20, 1995. The record in this case, however, shows a personality conflict to which the claimant contributed, not hostility or abuse from the supervisor. In addition, the claimant conceded that he was severely criticized only once. The supervisor's behavior did not justify the quit.

As in Collins, the claimant has not shown that being the butt of jokes by the general manager for two days is such cause as to compel the average reasonable and prudent person to leave employment. This does not show hostility or abuse by the general manager toward the claimant. The general manager’s behavior did not justify the claimant’s resignation.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on February 14, 2013 is AFFIRMED. Benefits remain denied for the weeks ending January 26, 2013 through March 2, 2013.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 21, 2013.


Tom Mize

Hearing Officer

