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STATEMENT OF THE CASE

On February 27, 2013, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on October 22, 2012. The claimant last worked on or about November 19, 2012. The claimant normally worked full time as a care giver. The claimant was paid an hourly wage.

In November, the claimant begin to miss work due to seizures and passing out. She went to the emergency room for treatment. The claimant made some contact with the employer. She took some medical statements to the employer, but she did not remain in constant contact with the employer. The associate administrator did not recall receiving statements from the claimant’s doctors or the emergency room. The associate administrator was aware of the claimant’s medical problems.
On November 19, 2012, the associate administrator had a manager call the claimant concerning the claimant’s intent to return to work and when she might be able to return to work. The claimant had not been able to get an appointment with the neurologist to whom she had been referred until January. The emergency room doctor had advised the claimant not to work because of her seizures and black out spells. The claimant told the manager that she wanted to return to work but she was not sure if or when she might be able to return to work.

The associate manager understood the claimant to state that she would not be returning to work. The claimant was removed from the payroll to facilitate the employer paperwork.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.
CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm. Dec. 87H-UI-265, September 29, 1987. Alden, Comm. Dec. 85-H-UI-320, January 17, 1986.

The nature of a worker's separation is dependent upon whether the employer or the worker was the “moving party” (that is, the party, who having a choice to continue the employment relationship, acted to end it). The moving party is not necessarily the party who initiated the chain of events leading to the work separation. 
There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. Further, it may be in such cases that the intent of both parties is obscured by each having misinterpreted the words or actions of the other. 

The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker was the “moving party” (that is, the party, who having a choice to continue the employment relationship, acted to end it). The moving party is not necessarily the party who initiated the chain of events leading to the work separation. 

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The Tribunal concludes that the employer was the moving party because the employer removed the claimant from the payroll based upon the conversation between the manager and the claimant. Both the claimant and the manager testified that the claimant wanted to return to work but was not sure she would be able to return.  Although the claimant may have contributed to the employer’s belief that she quit through her failure to maintain daily contact and provide significant doctors updates and statements, the employer remains the moving party. 
There is an insufficient quantity and quality of evidence that the claimant’s actions rose to the level of misconduct as defined in Regulation 8 AAC 85.095(d)(1). Her absences were due to her doctor’s instructions. She remained in contact with the employer. Her failure to remain in daily contact can be held to be a good faith error in judgment or discretion.

DECISION

The notice of determination issued in this matter on February 21, 2013 is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending December 15, 2012 through January 19, 2013.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 20, 2013.
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