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CASE HISTORY

The employer timely appealed a February 15, 2013, determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on May 5, 2011. He last worked on December 10, 2013. At that time, He worked full-time as a protective service officer.
On December 10, 2012, the claimant had a physical altercation with a co-worker while on duty at a security checkpoint where the claimant worked as an armed guard.  The claimant had previously had problems getting along with the co-worker and had spoken to management about the issue.  He thought the coworker was a bully and was aggressive. The claimant felt the coworker disliked him because the claimant had previously filed a complaint about the co-workers friend.  The coworker had on one occasion taken the claimant’s chair at his workstations, forcing the claimant to kneel at the desk monitor security cameras.

On the day of the final incident, the two workers had exchanged sarcastic words and glared at each other.  Right before the incident, the claimant told the coworker not to mess with him.  The coworker approached the claimant, a supervisor, and other security officers standing in a group near a podium.  The claimant felt threatened by the coworker’s body language, which included a “squared” stance and tightened jaw.  The co-worker’s hands were not raised and the coworker made no verbal threats.  The claimant pushed the coworker on his chest once before the nearby coworkers restrained the claimant.  The coworker walked away and the claimant calmed down once he realized the coworker was not a threat.
The claimant was immediately placed on an unpaid suspension until the employer made the final decision to discharge him on January 9, 2013.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after he struck a coworker while on duty.
We find from the Employment Security Division’s Benefit Policy Manual, Section 390.2, the following statement of policy regarding fighting on the job:

The only case in which a fight on the job is not misconduct is when the worker is acting in self-defense and the worker did not provoke the altercation either physically or verbally. 

Example: A warehouse foreman was discharged from his job for fighting.

He was struck by a subordinate, and restrained the worker by putting him

in a headlock. Both workers were dismissed, according to company

policy. In finding that the claimant had not committed misconduct in

connection with his work, the Tribunal stated, "A worker has a right to

defend himself against physical attack, regardless of a company policy

forbidding such actions. In this case, (the claimant) defended himself

against the attack of another. No evidence was presented to show that

the claimant was the instigator." (97 1021, June 20, 1997)
The claimant in the present case stated he felt threatened, however he stated the coworker did not raise a hand to him and did not verbally threaten him.  The claimant had an unfriendly exchange with the coworker on the day of the final incident, but the conversation was not threatening.  The claimant had not gotten along with the coworker in the past, but the coworker had not assaulted or threatened him before.

The claimant admits he struck his co-worker.  He states he felt threatened, but does not describe a situation or behavior that would make a reasonable and prudent person feel that physical violence was imminent. Furthermore, the claimant, as an armed guard responsible for providing protection to the public, has a greater responsibility to remain levelheaded in a threatening situation. For the claimant to lose control and strike a co-worker shows a clear disregard for the employer’s interests.
The Tribunal concludes that the claimant in this case was discharged for misconduct in connection with his last work.  

The employer submitted a video clip from the building’s security cameras that allegedly shows the incident for which the claimant was discharged.  The claimant was unable to view the video clip, and thus unable to provide any rebuttal testimony.  The Tribunal has excluded the video clip from the evidence, finding that without the video clip, the employer has met the burden to show the claimant was discharged for misconduct in connection with the work.
An indefinite, unpaid suspension severs the employer-employee relationship. The dates of disqualification will be changed to reflect that the claimant became unemployed when he was placed on unpaid leave by the employer prior to his discharge. 

DECISION
The determination issued on February 15, 2013 is REVERSED and MODIFED. Benefits are denied for the weeks ending December 15, 2012 through

January 19, 2013. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 1, 2013.
Rhonda Buness

Hearing Officer
