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CASE HISTORY

The claimant appealed a February 27, 2013 determination that denied her benefits under AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct. 

FINDINGS OF FACT
The claimant worked as a dental assistant from January 2011 to February 15, 2013 when she was dismissed.

The claimant had conflicts with coworkers, especially the other dental assistant. Both of these coworkers felt the other was not doing their share of the workload. The dentists told them to work things out between them.
On January 28, 2013, these two individuals again argued. They took the matter  “downstairs” where the office had a staff eating area that was not in front of patients or either of the two dentists. The discussion was heated, both parties cussed at each other. The claimant then brought her complaints to the attention of one of the dentists, however they were not accepted (Exhibit 1). A few weeks later, on February 15, 2012, the claimant was terminated. There were no further issues that occurred between January 28, 2013 and the end of her employment. 

The claimant had not been formally disciplined before her discharge, the verbal counseling she had received was that the dentists expected both assistants to get along. The claimant was discharged, in part because of conflict with her coworker and in part because her performance was inconsistent. The employer noted that when she was having her “good days or weeks” she was an excellent employee.   

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 
The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, the performance issues were not specific enough to establish the claimant’s poor performance was willful or deliberate. Also, the conflict with a coworker did not result in any action for over two weeks until the claimant was terminated. Added to the fact that she really had never been disciplined for her conduct, the Appeal Tribunal concludes that the claimant was not discharged for work-connected misconduct.  
DECISION
The February 27, 2013 determination is REVERSED. The claimant is allowed benefits beginning with the week ending February 23, 2013 through the week ending March 30, 2013 if she filed and is otherwise qualified. The claimant’s maximum payable benefits are not reduced by three times her weekly benefit amount and she may still be eligible for future extended benefits.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2013.
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