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CASE HISTORY

The employer timely appealed a January 29, 2013 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer in October 2011. He last worked on December 7, 2012. He worked full time as a general manager.
The claimant attended a conference in Florida. The employer paid for airfare, lodging and sponsored events during the conference. The claimant was aware that while attending the conference he was held accountable to the company policies and standards.

On December 7, 2013, the company sponsored an event at the Hardrock Café that is located on the grounds of Universal Studios. There were several hundred company employees at the event. The claimant, the district manager, and another employee went to several of the bars located on the grounds and drank alcohol. 
The claimant and the district manager got into a verbal argument. The claimant was upset about the district manager’s attitude toward him during the evening. The claimant believed the district manager was condescending and spoke down to him when he was around other managers. The district manager asked the claimant to step outside and talk to him. He told the claimant to return to the hotel on the company bus. The district manager believed the claimant was intoxicated and acting inappropriately.
The claimant threatened to kill the district manager. At that point, the district manager terminated the claimant for his remarks and returned to the bar. The claimant also returned to the bar and was removed by the bar security several minutes later. 
The claimant separated from the marines in October 2011. He is being treated for post traumatic stress disorder (PTSD) and takes medication for his PTSD. Several weeks prior to the conference, the claimant’s doctor increased the dosages of his medications. The medication is labeled with a notice that it is not to be taken with alcohol. The claimant believed he could drink alcohol in moderate amounts while taking his medication. 
The employer had no previous issues with the claimant’s work or his ability to get along with others. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 
Under the regulation, isolated instances of poor judgment are not considered misconduct. Given the fact that the claimant had no prior warnings or problems regarding her time accounting or her attendance we view this incident as a good faith error in judgment and an isolated incident. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct. Hall, Comm’r Dec. 04 1770, December 13, 2004
The employer’s testimony in this case was simply more convincing. The claimant acted in an inappropriate manner during a company sponsored function. Furthermore, the claimant showed poor judgment when he consumed alcoholic beverages while taking prescription medications for PTSD. 
The Tribunal does not question the right of an employer to terminate an employee who fails to meet its conduct standards. Certainly the claimant’s actions were excessive and inappropriate. However, there were clearly extenuating circumstances involved in the claimant’s situation. His behavior was abnormal and exacerbated by his medical condition. As there were no previous warnings or issues with the claimants behavior his conduct is more indicative of an isolated incident and not intentional misconduct. Therefore, misconduct in connection with the work was not established in this case.
DECISION
The determination issued on January 29, 2013 is AFFIRMED. Benefits remain ALLOWED for the weeks ending December 15, 2012 through January 19, 2013, if otherwise eligible. The three weeks of benefits will not be removed from the claimant’s maximum eligibility and the determination will not interfere with the claimant’s eligibility for extended benefits.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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