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STATEMENT OF THE CASE

On March 7, 2013, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on January 20, 2010 and last worked on January 28, 2013. At that time, the claimant normally worked as a caterer with varying hours. She was paid an hourly wage plus gratuities.

The claimant submitted a grievance to the union steward in January 2012. The grievance dealt with the claimant’s schedule. Following this grievance, the claimant believed that the employer retaliated against her by scheduling her so that she would not be able to get any overtime hours.
The claimant filed additional grievances with the union and the National Labor Board in June, July, and August. These grievances dealt with overtime and scheduling issues. The claimant noted that she had been scheduled for set-up of events without any help and that she was scheduled to wait on large parties without additional wait staff.

On December 7, 2012, after working ten days without a break, the claimant requested on the employer’s calendar to be off work on the following Monday and Tuesday. She also requested not to be scheduled for work before 2:30 p.m. The claimant’s supervisor saw the request and became upset. He confronted the claimant in front of other employees. He poked the calendar with his finger as he spoke to the claimant in an aggressive manner. He told her he was taking the calendar down. He did grant her request for the days off and the scheduled hours.
On or about December 8, 2012, the claimant announced to the supervisor and other staff that she was looking for other work. She advised the employer that she would not be working for them after January 2013. The claimant began looking for work in Juneau. She was not successful.
In January, the claimant was at work when an influential person came and put her arm around the claimant’s supervisor and advised the claimant that the supervisor was he nephew. The claimant believed that because of the influence held by this person in Juneau that she would be unsuccessful in locating other employment in Juneau. She determined to seek work in Anchorage. She quit work on January 28, 2013, and relocated to Anchorage January 31, 2013.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In Commissioner Review No. 82H‑UI‑184, the Commissioner said:


The establishment of good cause for leaving work is dependent,


 among other things, on the proximity of the incident creating the quit 

to the quit itself.

The claimant argues that she quit as a result of the continued retaliation for her union grievances and that the last act of the supervisor poking the calendar in an aggressive manner was the final event. The claimant did not leave at that time but left almost two months later when she relocated to Anchorage.
The claimant and employer both testified that the claimant continued to work under the “retaliatory” conditions for almost one year and worked for almost two months following the “final incident” for which she alleged she left. The Tribunal must conclude that her reason for leaving more closely follows her decision to leave Juneau.
Leaving work to relocate in order to search for work is never good cause.

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.
DECISION

The notice of determination issued in this matter on March 6, 2013 is AFFIRMED. Benefits remain denied for the weeks ending February 2, 2013 through March 9, 2013.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 28, 2013.
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