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STATEMENT OF THE CASE

On March 13, 2013, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on May 7, 2012. The claimant last worked on November 2, 2012. The claimant normally worked full time on a rotational basis as a laborer. The claimant was paid an hourly wage.

On October 26, 2012, the claimant hurt his back while at work. The claimant had a previous surgery on his back several years prior. The claimant’s supervisor assigned the claimant to work in the shop on light duty. He was flown to Anchorage to see the company doctor. The doctor sent the claimant home for rest as his work rotation ended in a couple of days. The claimant was scheduled to see the doctor before the beginning of his next rotation, 

November 19, 2012.
The claimant was flown to see the doctor on November 19, 2012. The doctor released the claimant to work. The employer required the claimant to pass a “fit for duty” test before returning to work. The claimant failed the fit for duty test. He was flown home. The claimant continued to contact the employer about returning to work. He was often frustrated when speaking to staff at the employer’s office as no one seemed to know what was happening with his work schedule.

On December 6, 2012, the claimant received a call from a representative of the employer to advise him that he had a fit for duty test scheduled for that day in Fairbanks. The claimant asked if the employer had a ticket for him to fly from his village to Fairbanks. He was told this was not a worker’s compensation claim, and the employer was not going to buy him a ticket. The claimant got upset and again, he used foul language. The foul language referred to the situation and was not directed at the person to whom he spoke. He told the representative of the employer that he did not have the money to buy a ticket from his village to Fairbanks.

After disconnecting the call, the representative for the employer cancelled the fit for duty test. The claimant borrowed money and bought a ticket to Fairbanks. The claimant reported to the clinic to take the fit for duty test. He was told it had been cancelled. He contacted the employer. He was very upset and used foul language. Again, the language was in reference to the situation and not directed at the party to whom he spoke. A test was rescheduled for the claimant. He took the test and passed. He returned home to wait for the employer to notify him when to report to work.

The employer discharged the claimant for failing to treat fellow employees with the respect required in the employer’s policy. The employer did not notify the claimant directly but informed the claimant’s union hall by letter. The claimant learned he had been discharged after two weeks of contacts with the employer and the union hall.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.
CONCLUSION
It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work. Wright, 9125524, February 14, 1992.
The testimony of the claimant is that he did use foul language regarding the situation in which he was involved with the employer but his cursing was not directed at the employee to whom he spoke. The party to whom the claimant spoke did not participate in the hearing. The witnesses testified from hearsay. The testimony of the claimant carries more weight than the hearsay testimony of the employer’s witness. His testimony was that he was frustrated with the lack of information he was receiving with from the employer regarding his situation. The lateness of the call regarding the fit for duty test, the refusal to pay for a ticket to Fairbanks from his village, and the previous lack of information created an isolated instance of the use of foul language. 
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The employer has not shown with sufficient quality and quantity of evidence that the actions of the claimant were of such an egregious nature as to be considered misconduct as that term is defined in the regulation.
Therefore, the Tribunal concludes that the employer has not shown that the claimant was discharged for work related misconduct.

DECISION

The notice of determination issued in this matter on February 8, 2013 is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending December 15, 2012 through January 19, 2013.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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