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CASE HISTORY AND FINDINGS OF FACT

Timeliness

The claimant timely appealed a January 29, 2013 determination that denied benefits pursuant to AS 23.20.379(a)(1) on the ground she quit work without good cause. The issue is whether the claimant voluntarily quit work without good cause or whether the employer discharged the claimant for misconduct connected with the work.
The Division mailed the notice to the claimant’s address of record on January 30, 2013. The claimant received the notice shortly after it was mailed. On February 18, 2013, she called the Appeals office’s toll free number at 10:34 a.m. and left a message about filing an appeal. When she did not receive a return call she then e-mailed the unemployment insurance office asking for assistance in filing her appeal. When she still did not get a response she went in person to the Anchorage Job Center where she was told that she had to contact the unemployment office by phone.
On March 18, 2013, the claimant contacted the unemployment insurance office and successfully filed her appeal.

PROVISIONS OF LAW

AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION
Timeliness
An appellant has the burden to establish some circumstance beyond her control prevented the timely filing of the appeal. 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

The claimant’s testimony regarding her attempts to file her appeal timely were credible. She made a reasonable attempt to file her appeal within the 30 day timeline and for some reason outside her immediate control that effort failed. Therefore, the claimant’s appeal is accepted as timely filed, and the issue now becomes whether she quit work without good cause or whether she was discharged for misconduct with the work.


FINDINGS OF FACT
Work Separation
The claimant began work for the employer on March 1, 2007. She last worked on December 31, 2012. She worked full time as a conservation director.
In mid November 2012, the employer initiated a new business plan after merging with another business entity. The merger affected all the employees and many had changes made to their job descriptions. The claimant’s position was changed to accommodate the new needs of the company. The biggest change to the claimant’s work duties was that she was given grant writing duties. She had done this in the past but it had never been an assigned part of her job duties. The rest of the claimant’s position was to work as an organizer, which was similar to her previous duties except that it took her out of a leadership role, and she did not manage any employees. 
The employer offered the claimant a three percent raise and a $600 signing bonus. The claimant believed that grant writers earned more than the $46,500 annual pay that she was being offered. The claimant met with the employer and asked for an additional pay raise and to have her leadership role reinstated. The employer was not able to accommodate the claimant’s request. The claimant declined to accept the new work duties. The employer stated that the claimant could not have continued to work without accepting the new work duties. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(2)     
was discharged for misconduct connected with the insured                 
worker's last work.

(b) 
An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause
(1)
to apply for available suitable work to which the insured worker was referred by the employment office; or 



(2) 
to accept suitable work when offered to the insured worker.
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
 other factors listed in AS 23.20.385(b).

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). VPRIVATE 
oluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

All work is performed under a contract of employment that defines the duties the parties have agreed the worker is to perform, and the terms and conditions under which the worker is to perform them. New work is an offer of work by a worker’s present employer that changes the existing contract of employment in terms of different duties from those the worker agreed to perform, or different terms or conditions of employment from those in the existing contract. 
The claimant’s contract of employment as a conservation director ended in the middle of November 2012, when the company merged with another entity. The claimant had no choice of remaining in that position. Therefore, the claimant was discharged from her position as conservation director due to a lack of work, which is a non disqualifying separation.
The position as an organizer and grant manager was an offer of new work. The position changed the conditions of the claimant’s employment. The claimant and employer could not reach an agreement on the salary and required job duties for the new position. After six weeks of negotiation, the claimant declined the new employment contract. 
A refusal of new work would be addressed under AS 23.20.379(b)(2) and under the availability provisions of the law. 

The issue regarding the claimant refusal of work is remanded to the unemployment insurance office for investigation and issuance of a determination.

DECISION
The determination issued on January 29, 2013 is MODIFIED and REVERSED. Benefits are ALLOWED under AS 23.20.379(a)(2) for the weeks ending January 5, 2013 through February 9, 2013, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
The issue regarding the claimant’s refusal of work is REMANDED to the Alaska Unemployment Insurance office for investigation and issuance of a determination.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 17, 2013.







      Kimberly Westover






      Kimberly Westover, Hearing Officer

